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JURISDICTION OVER ESTATES OF INSANE PERSONS. 


In the closing number of the last volume of this Review, the 
editors call attention to a late decision of the Supreme Court 
of Missouri, which furnishes a vivid illustration of the distress- 
ing imperfection of our law on a subject of grave interest, and 
one which, by reason of the new light shed upon it by the pro- 
gressive achievements of science, and the more liberal spirit of 
our time, is undergoing a radical change in the popular con- 
sciousness in respect thereof.’ That our law concerning insanity 
is not in harmony with the views of scientists who have directed 
their attention to this subject as a specialty, is strongly in- 
sisted on by courts, practitioners and legal writers who come in 
contact therewith.? Laws framed to deal with human beings 
who were popularly supposed to be possessed by the devil, and 
treated accordingly by doctors, judges, juries and chancellors, 
are not likely to be adequate to the requirements of justice at 
the present day. Although the barbarous notions of insanity 
have melted away under the light of science, which has grad- 


1 See 20 Am. L. Rev. 910. It is to * See an able article on this subject 


be hoped that these remarks, found 
among the editor’s ‘* Notes,’’—a spark- 
ling feature of the Review containing 
many gems of thought not less valu- 
able for the suggestive humor in which 
they are sometimes clad — may induce 
some member of the General Assembly 
to give this subject his attention. 
VOL. XXI. 


by J. G. Lodge, earnestly pleading for 
a change in the legal tests applied by 
courts in this country and England to 
ascertain the criminal liability of 
alleged insane persons, and citing nu- 
merous cases in illustration of his 
views. 3 South. L. Rev. (N. 8.), p. 
447, et seq. 
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ually secured for the unfortunate victims of mental aberration a 
treatment more in accordance with the dictates of humanity, 
both in the forum and in the asylum, yet error is tenacious, and 
the law, necessarily conservative in its nature, is slow to accon- 
modate itself to the progress of ideas.'. A work recently issued 
from the press of Little, Brown & Co., throws much light on this 
question, and the profession, especially on this side of the 
Atlantic, owe a debt of gratitude to the author for his clear and 
precise presentation of the law bearing upon the legal rights, 
capacity and responsibility of persons of unsound mind.’ Aside 
from the general treatment of the subject, involving the author’s 
purpose ** to trace the law of insanity in its development into a 
harmonious system, and to consider by the light of legal author- 
ity, the various possible acts, civil or criminal, of the insane 
person, as these are affected in respect of their civil validity or 
their criminal quality, by such person’s mental aberration,’’ — a 
treatment singling out the legal aspect of insanity in contra-dis- 
tinction to the medical jurisprudence treated of in various works 
on this subject theretofore published,’ — the various chapters on 
the ** Constitutional Rights of Insane Persons,’’ the ‘* History 
and Extent of the Luuacy Jurisdiction,’’ the ** Proceedings on the 
Inquisition of Insanity,’’ the ‘* Committees or Guardians of 
Insane Persons,’’ and the ‘* Official Management of the Estates 
of Insane Persons”’ are of peculiar value in affording a clear 
insight into the condition of the American law, and particularly 
showing the extent to which the statutes in the various States 
have displaced the jurisdiction over insane persons inherent in 
courts of chancery under the English system. It appears, as the 
author shows from decisions ina number of States, that ** although 
the power which the Chancellor of England exercises in matters 
of lunacy is not a judicial power, but a delegated prerogative 
right’? (which of course does not exist in American courts), 
‘* yet the American courts of equity derive a similar right, not 
from a personal sovereign, but from the commonwealth, which 


1 3 South. L. Rev. (N. s.) 447. of the Citizen.’’ By Henry F. Bus- 
Law of Insanity in its Ap- well: Boston, 1885. 
plication to the Civil Rights and 3 Busw. on Ins. v., vi. 
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is the fountain of all power and authority,’’ arising, in the 
absence of statute provisions, ‘* ex necessitate for the protection 
of the persons and property of the members of the common- 
wealth.’?? But in most States cither the constitution? or statutes 
confer and regulate the powers of courts in this respect, and in 
such the powers and jurisdiction over the estates of insane per- 
sons so conferred are much wider than those adopted from the 
prerogative powers originally vested in the Lord Chancellor of 
England; for while the possession vested in the committee ap- 
pointed by the latter is that of a mere bailiff or agent, so that in 
the absence of express statutory authority, neither the court nor 
the committe could alienate the property of the lunatic or satisfy 
the claims of his creditors, the lunatic remaining liable to the 
suit at law of such creditors, the courts in several of the United 
States have exclusive jurisdiction both to sell the lunatic’s 
property, and to determine and satisfy his just debts.? A mo- 
ment’s consideration of this condition of affairs will suffice to 
show the wide scope for divergence in the methods adopted in 
the several States to discharge the function incumbent upon the 
State to do for the lunatic that which, if sane, he would ration- 
ally do himself, but which his malady prevents him from doing. 
It will also be perceived, that in States which confer jurisdiction 
over insane persons to the probate courts (as is the case in many 
of them), the powers thus conferred should be carefully enumer- 
ated, and the method of procedure specifically and fully pointed 
out, in order to prevent a failure of justice and avoid danger to 
the estates of lunatics, for the want of power in the court to 
control the guardian or committee; because this class of courts 
have no plenary powers, but only such as are expressly conferred 
or necessarily implied. So far as the statute confers jurisdic- 
tion, it may go, but no farther.‘ 

The case decided by the Supreme Court of Missouri,’ men- 


1 Busw. on Ins., sec. 30, mention- 4 Ib., sec. 33. 
ing Kentucky, Maryland, Illinois, 5 State to use of Richard D. Lan- 
and North Carolina as so holding. caster, Guardian of Joseph Locke, 
South Carolina is in ‘the same Resp. v. Mary Jones, Admx. of 


category. Robert L. Jones, App., 5 West. Rep. 
2 Tb., sec. 31. 429, 


3 Ib., sec. 32. 
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tioned in the ** Notes ’’ of the Review, possesses several features 
sharply suggestive of the defects of the Missouri statute concern- 
ing insane persons. The editors of the Review dwell upon one 
of the results of the decision, which is of a nature to mantle our 
cheeks with the blush of shame for the impotence of our laws to 
prevent injustice. But their regrets seem hardly based upon the 
true cause of the evil complained of; painful as it must be for a 
court of last resort to overrule a principle established by them- 
selves, und thus disappoint those who may have regulated their 
acts in accordance with the law as announced by the supreme 
authority in the State, yet we all know that in accordance with 
the stern demands of justice such a course is sometimes inevita- 
ble, else error must be perpetuated. And in the case under con- 
sideration the rights of none of the parties are affected by the 
overruling of previous cases, nor is it likely that any other per- 
sons will have been injuriously affected. But the vagueness of 
the law which has been so contradictorily construed is not only 
an unmixed evil, but one for which there is an easy and palpable 
remedy. The gravamen of one of the points decided is made to 
rest upon the question of compensation to the guardian. Not di- 
rectly, for counsel on both sides as well as the court proceed upon 
the theory that compensation is allowable ; but the amount of the 
compensation was in issue directly, and although not determined 
by the Supreme Court,’ yet it was held that inasmuch as com- 
missions had been claimed in the annual settlements and allowed 
by the probate court, this was an open declaration by the guard- 
jan that the money was his own, and an appropriation thereof 
to his own use; and that for that reason the sureties on the 
guardian’s bond given after these settlements had been made, 


1 «So far as commissions are con- the appointment. But for continuing 
cerned,’’ says Black, J.,in hisopinion, a business and for receiving and pay- 
‘* it does not follow that he is entitled ing out moneys in that behalf, reason. 
to five per cent on all disbursements. able compensation, and that only, 
The statute does not fixthe amount of should be allowed. Indeed the 
compensation. The rule madeapplica- five per cent rule should only be 
ble to administrators would seem to be adopted when under the circumstances 
proper enough asto the collectionand it is reasonable for the services 
payment of debts existing at the dateof rendered.’’ 5 West. Rep. 432. 
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were not liable for such, even though afterwards found to be 
excessive.! 

Now the statute is silent, not only upon the amount of com- 
pensation allowable, but upon the question whether compensation 
is allowable at all. It may, and to men of ordinary intelligence 
and fair-mindedness no doubt does, seem absurd that a doubt 
should be possible on this question. Yet this is precisely what 
the statute brings about. The law providing for the administra- 
tion of deceased persons’ estates gives executors and administra- 
tors a commission of five per cent on personal property 
administered ; the law concerning guardians and curators of 
minors such compensation as the probate court may deem just; 
but the statute in relation to insane persons contains no provision 
for the compensation of guardians. In connection with the rule 
observed in England by courts of chancery, which allows no 
compensation for the services of trustees, and which rule is held — 
to be in full force in Missouri,’ the deduction that guardians of 
insane persons are entitled tono compensation for their services 
would seem to follow naturally enough. This principle, how- 
ever, is so repugnant of the American consciousness that the 
laborer is worthy of his hire, and to our instincts of justice, 
that it has never found favor here, at least so far as_ it 
applies to guardians of insane persons. It is fraught with mis- 
chievous consequences in England and has driven grave chan- 
cellors to curious makeshifts and cunning contrivances, more 
suitable toa juggler than to the dignity of a court of equity, to 
save the estates of insane persons from ruin.® 


1 Jb., p. 432. Ves. 621, no one could be procured 

2 Gamble v. Gibson, 59 Mo. 585, who would act as a committee; a re- 
593. ceiver was appointed with a salary, 

3 Daly, C.J., inthe Matter of Colah, but who was to be considered a com- 
6 Daly, 51,57, shows that the rigidity mittee, and gave security as such. In 
of this rule gave much trouble and the Matter of Radcliffe, 1 Jac. & Walk. 
seriously endangered the property of 619, the person appointed refused to 
many lunatics. ‘*In consequence of act without compensation, and no per- 
the rigid rule of Lord Eldon in Anon., son could be found who would act 
10 Vesey, 104, * * * the practice gratuitously. ‘“ If,’’ said Lord Eldon, 
grew up of having a committee ofthe ‘‘you caunot get a committee, you 
person, a committee of the estate,and must have a receiver.’? Afterwards, 
a receiver.’”’ In Ex parte Warren, 10 when it became necessary to institute 
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In one case reported, the chancellor himself, to secure to a 
committee a just remuneration for his services, suggested that 
the committee should present a petition for 
nance, saying that he would then order an 
ance,! 


increased mainte- 
additional allow- 


In this country such a rule, honored even in the land of its 
origin rather in the evasion than in the observance, obtained 
little recognition. The case of State v. Jones under considera- 
ation, is believed to be the first in which an appellate court in 
Missouri has recognized the right of the guardian of an insane 
person to compensation ; but probate courts have generally, so 
far as the experience of the writer extends, allowed it on the 
theory that such officers are within the equity of the statute, 
allowing compensation to executors, administrators, guardians 
and curators. Chancellor Kent decided the same question on 
this ground in a case arising under the statutes of New York, 
which, like those of Missouri, provided for compensation to ex- 
ecutors and administrators, but none to committees of lunatics.? 
In Virginia, it is likewise held that the committee of a lunatic is 


entitled, by way of compensation for his services, to a commis- 
sion on the interest earned by the property in his hands as well 


as on the principal. Soin South Carolina, and Massachusetts.® 
The decisions of the courts are unmistakably in full accord with 
justice and a wise regard for the interests of the lunatics and 


a suit in respect of the lunatic’s prop- that the committee of the per- 


erty, a committee was appointed for 
the care and management of the estate, 
without security, and who, by the or- 
der appointing him, was restrained 
from receiving any part of the estate or 
effects of the lunatic. Other likecases 
are mentioned; and it is said to have 
been the practice to have a committee 
of the person and estate, and a re- 
ceiver, the receiver alone receiving 
compensation and the committee of 
the estate giving merely nominal se- 
curity. Elmer on Lun., pp. 46, 47. 

1 In re Annesly, Amb. 78. Buswell 
remarks in this connection, that it is 
considered by the English courts 


son of the lunatic is entitled to the 
savings out of the: sum allowed for 
the lunatic’s maintenance (sic!) and 
that such savings do not form a part 
of the lunatic’s personal estate. Busw. 
on Ins., sec. 89, citing Grosvenor v. 
Drax, 2 Knapp, 82; Ponsonby, in re, 
5 Ir. Eq. 268. 

2 In the Matter of Roberts, 3 Johns. 
Ch, 44. 

3 Bird v. Bird, 21 Gratt. 712, 719. 

4 Lyde, ex parte, Rich. Ch. C. 3. 

5 May v. May, 109 Mass. 252, al- 
lowing $100 per month and a commis- 
sion of five per cent on the income 
collecteds 
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their estates; but this is no excuse for the indifference of the 
legislative department of, the government, which, by its omis- 
sion of duty, has thus compelled the judiciary to usurp legisla- 
tive functions in order to protect the personal and property 
interests of those who cannot protect themselves. 

The Supreme Court of Missouri has gone further, however, 
in the direction of according to guardians of insane persons the 
power to carry on the ordinary business of his ward, in which he 
was engaged before his malady incapacitated him from further 
prosecuting it, than any case in England or America, that has 
come to the notice of the writer. This decision obtains peculiar 
significance from the circumstance that it overrules a previous 
decision of the Supreme Court,! holding, in affirmance of the 
Court of Appeals and the St. Louis Circuit Court, that a guard- 
ian of an insane person has no authority to subject the estate in 
his charge to the risks and hazards of any trade or business un- 
dertaking, either under the statute, or under an order of the 
probate court, and that the latter has no power to make such an 
order. 

The statute provides, that the probate court ‘* may make an 
order for the restraint, support and safe-keeping of such (insane ) 
person, for the management of his estate, and for the support 
and maintenance of his family, and education of his children, 
out of the proceeds of such estate; and set apart and reserve 
for the payment of debts, and to let, sell or mortgage any part 
of such estate, real or personal, when necessary for the purposes 
above specified.’’? This section is construed in both the cases. 
In that in Michael v. Locke, supra, which was a bill in equity 
by one who had furnished merchandise to the guardian for the 
prosecution of the ward’s business carried on by his guardian, 
the court (Martin, C., rendering the opinion) go over the whole 
ground of the questions involved, holding that the guardian of an 
insane person is a trustee and governed by the law of trusts, 
which does not authorize such acts in the absence of express 
authority conferred in the instrument creating or defining the 
trust, for instance, a will: that the statute by leaving out, im- 


1 Michael v. Locke, 80 Mo. 548. 2 Rev. Stat., sec. 5805. 
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plied!y excludes the power,' and that the power conferred upon 
probate courts to make orders for “the management of the es- 
tate,’? does not distinguish the guardian of an insane person 
from that of a minor in respect to the employment of the funds? 
It does not hold, however, that ‘a court of equity having charge 
of an estate may not, in the exercise of its ancient and rightful 
jurisdiction, furnish authority to the receiver or trustee man- 
aging the estate, to continue the prosecution of a trade or busi- 
ness enterprise.’’ In respect of the policy of such power, which 
seems to have been strongly insisted on by counsel for the 
plaintiff, the court is emphatic to deny its wisdom. ‘* When- 
ever,’’ says Judge Martin, ** trustees have been permitted in 
equity to burden the estates in their charge with the liens of ob- 
ligations incurred by them for the benefit of the estates, it will 
be found that such obligations have been invariably within the 
scope and powers of their trusts, and not in open violation 
thereof. To approve and enforce against the trust estate a 
debt incurred by the trustee in open violation of the trust, 
merely because it has turned out beneficial te the estate, would 
practically dispense with the time-honored restraints and safe- 
guards, which equity has been so solicitous to maintain for the 
protection of trust estates. A relaxation of such restraints and 
guards would invite every trustee to employ the trust funds 
about as he pleased, and makes his lawful authority dependent 
upon the outcome of his enterprise or speculation.’’ Nor is the ar- 
gument overlooked that the functions of the guardian of an insane 
person are essentially different from those of executors and ad- 
ministrators —the latter aim to close up the estates of deceased 
persons, paying off the debts and distributing the residue to 
those entitled; while insane wards continue to own their prop- 
erty, out of which they and their families are to be supported 
and their children educated; if the insanity should prove to be 
but temporary, the business might be turned over to the bene- 
ficiary unimpaired, and enable him to protect himself and family 
from want. To this it is answered that the restoration of the 
business as the lunatic left it is impossible ; it may be burdened 


1 Citing Rev. Stat., secs. 5806, 5808. 2 Referring to Rey. Stat., sec. 5805. 
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with debts and obligations which perhaps he would never have 
thought of incurring, and might or might not be a fair substi- 
tute for the business he left. 

In State v. Jones, on the contrary, the court deduce from the 
same section, construed in the light of other sections of the 
same act, that ‘* it is rather the duty of the guardian to protect 
and preserve the business affairs of the ward than to wind them 
Hence,’’ says Judge Black, the bond of the guard- 
jan is conditioned to manage and administer his estate.’ In 
overruling the case of Michael v. Locke, the court use this 
language: ‘© * * * The statute has invested the probate 
court with large discretionary powers. In the exercise of 
these powers the court should not, for any considerable length 
of time, continue a hazardous manufacturing or mercantile bus- 
iness. But it is within the power of the court to direct and 
order the continuance of the business of the ward, and in many 
eases it would be the plain and obvious duty of the court to 
make such an order.’’ 

Without undertaking to comment upon the policy which dic- 
tated either of these contradictory decisions, it will not be as- 
serting too much to say, that it seems clearly to be the duty of 
the legislature to remedy what is thus shown to be a glaring de- 
fectof the law. It may be wise to clothe probate courts with the 
power vindicated for them by the Supreme Court in State v. 
Jones; that it would be clearly so in some cases is demonstrated 
by the reasoning of Judge Black, which seems to be approved and 
indorsed by the editors of the Review. On the other hand, it is 
equally clear that there are many cases in which such power may 
be abused, or bring disaster to the estates of insane persons even 
though exercised honestly and with the best of intentions. It is 
always a dangerous experiment to carry on « business enterprise 
with trust funds, even if no bold speculation is indulged in. 
Hence, opinions naturally differ as to what ought to be the gen- 
eral rule, and this difference in opinion leads to a difference in the 
construction of the statute. ‘* The management of the estate,’’ 
is read by one class of persons as authorizing the use of the 

estate, for the purposes mentioned in the statute, in the same 
way in which the lunatic himself might use it, that is, to buy 
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and sell merchandise with it, or employ it in manufacturing or 
other business for profit, while another class see in it only author- 

ity to make investments in safe securities. It is very sure, 

however, that to which side soever the wisdom of the General 

Assembly may incline, any rule clearly announced by it would 

be better taan the vague uncertainty in which the language of 
the statute has placed it. 

It should be remembered, in connection with this subject, that 

the ambiguity of the particular statute under consideration is 
greatly enhanced by the peculiar status assigned to probate courts 
in Missouri. They are statutory courts, and therefore governed 
by the statute creating them and such other legislative provisions 
as may be enacted in regulation of their powers and method of 
exercising them. In Missouri they are made by statute courts 
of record, having a seal, a clerk, stated terms and power to hold 
adjourned and special terms ; they have exclusive original juris- 
diction, or jurisdiction concurrent with circuit courts, in respect 
of the subjects pointed out by the statute, and the power to en- 
force their judgments and decrees, and to punish any contempt 
of their authority.’ They are as much a component part of the 
judicial system of the State as circuit courts.? Within the scope 
of their jurisdiction they perform the functions of common-law 
and chancery courts.* From this it would seem to follow, that 
the essential difference between probate courts as a class, and 
courts of plenary jurisdiction as a class, is to be found in the cir- 
cumstance (aside from the difference in the subjects confided to 
the jurisdiction of each class), that the latter take their powers 
directly from the constitution, thus constituting a branch of the 
government co-ordinate with the legislature, while the former 
take their powers directly from the legislature acting in obedi- 
ence to the constitution ;* and if so, that their acts within the 
scope of their jurisdiction are entitled to the same weight as 
those of any other court of record, although void as to subjects 
not within it; the same being true of circuit courts.® 


1 Rev. Stat., secs. 1175 et seq. 4 Article VI., secs. 34, 35. 
2 Miller v. lron County, 29 Mo. 122. 5 Johnson v, Beazley, 65 Mo. 250, 
’ Titterington v. Hooker, 58 Mo. 256. 

593. 
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But while this is the view sometimes enforced, it is not always 
acted upon. Probate courts are looked upon as inferior tribunals, 
not only in the sense of moving within a narrower compass of juris- 
diction, but of inferior dignity within that compass. Thus it is 
held, that they have no power to set aside the verdicts of juries,! 
involving, of necessity, that they have no power to instruct or 
declare the law in trials before a jury ; that the writ of prohibi- 
tion lies against them to prevent the wrongful assumption or excess 
of jurisdiction,’ and that they not only take no powers by implica- 
tion, but that all jurisdiction expressly conferred upon them can 
be exercised only in the manner pointed out by the statute.* 
The extent to which literal compliance with statutory require- 
ments is exacted (in accordance with the principle maintained 
in some cases, which relegates American probate courts to the 
same class with the English ecclesiastical courts, which were not 
courts of record, without a seal, clerk, or prothonotary, having 
power neither to punish for contempt, nor in any way to enforce 
their orders and decrees, save that of excommunication ; which 
could not hear testimony upon objections to an administrator's 
inventory or in falsification of his account, and whose jurisdic- 
tion was limited to the probate of wills, grant of administration, 
and, concurrently with chancery courts, to adjudge the pay- 
ment of legacies), has led to some curious results,* the most per- 


1 Bartling v.fJamison, 44 Mo. 141, 
143. 

* State v. Clark County, 41 Mo. 44, 
49, 

3 See the dissenting opinion of Sher- 
wood, J., in the case of State v. 
Jones, supra, p. 433, and the authorities 
cited by him; Busw. on Ins., sec. 33. 

* Thus sales of real estate were 
held void (in collateral proceedings) 
because the probate court approved 
them at the term during which they 
were made, instead of the succeeding 
term: Mitchell v. Bliss, 47 Mo. 353; 
Speck v. Mohlieu, 22 Mo. 310; so in 
Massachusetts, because the adminis- 
trator of a deceased insane person was 
appointed by the probate court of the 


county of his domicile before he was 
taken to an insane asylum in an ad- 
joining county, in which he died, — 
the sale being pronounced void twenty 
years after its approval by the probate 
court: Holyoke v. Haskins, 5 Pick. 20. 
In Connecticut an administrator was 
ordered to sell land to raise $174.99 
to pay debts of the estate; his sale, 
regulariy made and approved -by the 
court having jurisdiction, was subse- 
quently held void in another proceed- 
ing, because the tract of land offered 
brought $188, — an amount so greatly 
(by $3.01!) in excess of the sum 
necessary to pay debts as to vitiate 
the whole transaction: Lockwood v. 
Sturdevant, 6 Conre 373. 
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nicious of which is the uncertainty in respect of the validity of 
the judgments of probate courts collaterally, and as to the rules 
by which to test the extent of their powers. 

It is the disparity between probate courts, viewed as in- 
ferior courts, and the ordinary constitutional courts of plenary 
powers, that gives rise to the contradictory decisions in constru- 
ing the law regulating their proceedings, interpreting the same 
language as conferring powers upon one class, and withholding it 
from the other. Judge Martin, as already shown, is perfectly 
clear that the power of probate courts to control the guardian of 
a lunatic in the **management’’ of his estate does not include 
the power to authorize a prosecution of his business, but hesi- 
tutes to assert the same lack of power in respect of chancery 
courts; Judge Black comes to the conclusion that such power is 
not peculiar to chancery courts, but is undoubtedly given, by 
the section mentioned, to probate courts. It is plainly incum- 
bent upon the legislature to remove the cause of such vacilla- 
tion by an unambiguous definition of the powers of the courts 
created by them. 

One more of the defects of the act concerning insane persons 
should be pointed out to insure a remedy against what appears to 
be a grievous wrong. No appeal is given by the act in question 
to either party in proceedings under it. Under the general law, 
the circuit court possesses ** appellate jurisdiction from the judg- 
mentof * * * probate courts * * * in all cases not 
expressly prohibited by law, and shall possess a superintending 
control over them.” 
appellate court upon the record only; there is no trial de novo, 
nor in any manner, except by inspection of the record sent up. 
Remembering that the proceedings in the probate court are sum- 
mary, no pleadings being had, no exceptions noted upon the ree- 
ord to the rulings of the court, no instructions allowed to the 
jury, it will be seen that such an appeal secures to the appellant 
the empty satisfaction of having the record of the probate court 
looked into, and if the clerk has made a mistake in framing the 
transcript, or if some formality in the proceeding has been over- 


1 Rev. Stat., sec. 1102. 4 McVey v. McVey, 51 Mo. 406, 422, 


But the appeal so allowed is tried in the 


all 


tl 
e 
lg 
ce 
Ww 
tl 
ri 
d 
in 
hi 
pl 
of 
he 
by 
a 
ri 
of 
ju 
te 
th 
th 
at 
an 
un 
in 
sp 
int 
se 
of 
to 
re: 
ins 


JURISDICTION OVER ESTATES OF INSANE PERSONS. 13 


looked, such omission will be rectified. But however grossly 
the verdict of the jury may conflict with the evidence, or how- 
ever ignorant their notions of the law may have been, the appel- 
late court will not examine into that, and has no remedy to 
correct the most outrageous wrong and denial of justice of 
which the party appealing may be the victim. The result is, 
that by the procedure prescribed in the act mentioned, a person 
may be deprived of liberty and property, without having the 
right of recourse to a court competent to declare whether such 
deprivation is in accordance with the law of the land! And this 
in the face of the constitution of the United States, which in- 
hibits any State to ‘*‘ deprive any person of life, liberty, or 
property, without due process of law ;’’ and of the constitution 


of Missouri, which declares that ‘the right of trial by jury, as 
heretofore enjoyed, shall remain inviolate.’’ . 

It has been repeatedly held in Missouri, that the right of trial 
by jury, as guaranteed in the bill of rights, means a trial before 
a jury in the common-law sense of the word.’ This includes the 
right of the-parties to have the jury instructed as to the law 


of the case before them. An instruction which refers to the 
jury the decision of a question of law is erroneous ;? courts should 
tell the jury what issues are to be tried, and not refer them to 
the pleadings.* Probate courts, as already indicated, cannot do 
this. Why, then, withhold from parties the right of appeal and 
atrial de novo, so that the appellate court may declare the law, 
and thus secure to parties the rights to which they are entitled 
under the constitution? These rights are strenuously guarded 
in cases arising under the administration law and the law in re- - 
spect of guardians of minors, which affect none but property 
interests. The provision securing to persons deeming them- 
selves aggrieved by the judgment of the probate courts the right 
of appeal and a right of trial de novo in the appellate court seems 
to be one of the most valuable features of these acts. No 
reason is apparent why it should be denied in proceedings affect- 
ing not only the property, but also the liberty of citizens. 

Sr. Louis. J. G. WorRNER. 

1 Vaughn v. Scade, 30 Mo. 600, 604. 3 Cocker v. Cocker, 2 Mo. App. 451, 


2 Coleman v. Roberts, 1 Mo. 97,99; 458; Edelmann v. Transfer Co., 3 Mo. 
ufliymed in several later cases. App. 5038, 506. 
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CHANGES IN PUBLIC CORPORATIONS. 


CHANGES IN PUBLIC CORPORATIONS AFFECTING 
PROPERTY AND RIGHTS OF CREDITORS. 


Much of the law of municipal and quasi-municipal corpora- 
tions, in the respects here considered, is to be found in their 
definitions. Towns, counties and school districts are universally 
conceded not to be municipal in the sense in which that word is 
used in State constitutions.? 

Public Corporations. —Corporations instituted exclusively for 
public interest, snch as cities, towns, school districts and coun- 
ties, are designated public corporations.’ 

Municipal Corporations. — Dillon thus defines municipal cor- 
porations proper: ‘* The incorporation by authority of the gov- 
ernment of the inhabitants of a particular place or district 
authorizing them in their corporate capacity to exercise subor- 
dinate specific powers of legislation and regulation with respect 
to their local and internal concerns.’’* And distinguishes them 
from other public corporations by ‘* free consent of the persons 
comprising them, for the promotion of their local and private 
udvantage and convenience, while others, such as towns, counties,”’ 
‘sare created by the sovereign power of the State of its own 
sovereign will, without particular solicitation, consent or con- 
current action of the people.’’ ¢ 

Definitions —(1.) Towns. — One of the essential ideas in the 
town organization is contiguity of territory. The first use of 
the word in this country was to define the ‘* original or primary 
civil or governmental organizations of the early colonists in New 
England, who desired to be governed not only by laws made by 


1 Norton v. Peck, 3 Wis. 714: Angell 245; Harris ». Sch. Dist., 28N. H. 58; 
and Ames on Corp., sec. 23; Rumford». Ward v. County, 12 Conn. 404; 2d Kent’s 
Wood, 13 Mass. 193; Cathcart v. Com- Com., sec. 275. 

stock, 56 Wis. 590. 5 Dillon Mun. Corp. (3d ed.), sec. 20. 

2 Dillon on Mun. Corp. (3d ed.), sees. 22, 4 Id., sec.28. Com. v. Beamish, 18 
23,25; Hamilton Co. v. Mighels, 7 Ohio Pa, St. 889; Waltham v. Kemper, 55 
St. 109; Finch v. Board, etc., 30 Ohio St. ‘Tl. 346. 

37; Talbot v. Queen Anne’s Co., 50 Md. 


a 
14 
the 
ap) 
Ea 
res 
les 
loc 
Say 
the 
po: 
evi 
dis 
thi 
civ 
tig 
op 
go 
Sec 
ary 
ila 
| 
diy 
pu 
me 
ad 
| 
of 
col 
ye 
of 
up 
en: 
ha 
1 
Occ 
2 
80; 


CHANGES IN PUBLIC CORPORATIONS. 15 


themselves in primary assemblies, but having a limited and local 
application to their wants in small and independent communities. 
Each town had clearly defined territorial limits or boundary, so 
restricted as to fully secure to each citizen the advantages of a 
local or home government, and not so extended as to defeat or 
lessen them.’’! In many of the early colonial acts this idea of 
local and independent compactness is apparent. ‘* Inasmuch,”’ 
says one, ** as particular towns have many things which concern 
themselves only and the ordering of their own affairs, and dis- 
posing of their own towns, it is ordered, that the freemen of 
every town, or the major part of them, shall only have part to 
dispose of their own lands and woods.’’ In accordance with 
this principle, a town [and by analogy any other of the usual 
civil divisions] cannot be created out of separate and non-con- 
tiguous territories. ‘*It can be seen,’’ said Orton, J., in the 
opinion above quoted, ‘* that inthe very nature and use of such a 
government, the town must be, first, of limited territorial extent ; 
second, of compact and contiguous territory ; third, its bound- 
ary must be clearly defined and contiguous; fourth, it should 
e=.brace within its government only those having a unity ‘or sim- 
ilarity of interests.’’ ? 

(2) Counties. —** A county is one of the public territorial 
divisions of a State, created and organized for public political 
purposes connected with the administration of the State govern- 
ment, and especially charged with the superintendence and 
administration of the local affairs of the community.’’ ® 

(8) School Districts. — School districts are guasi-corporations 
of the most limited character. In 1853 the New Hampshire 
court spoke of them as having sprung into existence within a few 
years, and prophetically said, ‘* their corporate powers and those 
of their officers are to be settled by the construction of the courts 
upon a succession of crude, unconnected and often experimental 
enactments. They have no power derived from usage. They 
have the powers expressly granted to them, and such implied 


10. & N. W. Ry. Co. v. Town of Lorillard v. Town of Monroe, 11 N. Y. 
Oconto, 50 Wis. 189. 392; Sebrell v. Fall Creek, 27 Ind. 85. 
2 See, also, Abbot’s Law Dict.; Finch, 8 Dillon on Mun. Corp., sec. 23. 
80; Waltham v. Kemper, 55 Ill. 346; 
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powers as are necessary to enable them to perform their duties, 
and no more.””! 

Similarity and Differences.—In many respects within the 
range of this article municipal and quasi-municipal corporations 
are governed by the same general principles, while each kind is 
in many ways entirely independent of the others. Thus the defi- 
nition of a county above given will apply equally well to a town, 
while in all classes the four requisites laid down by Orton, J., 
supra, undoubtedly obtain. As contiguity of territory was 
held essential to a town, so the legislature cannot incorporate 
into a single village two inhabited portions of territory separated 
by an uninhabited territory or another distinct civil division of 
the State.? The election of officers constitutes organization? 
The decisions are numerous, covering a variety of cases, that 
the continued exercise for varying lengths of time of corporate 
functions will afford strong and often conclusive presumption of 
the legality of their original creation.* On the other hand, a 
corporation of this kind cannot interpose a lack,of corporate 
existence to shield itself from liability after a long series of cor- 
porate transactions.’ But the fact that an old county has neg- 
lected to resist an unconstitutional invasion of its territory by 
the creation of a new county therefrom for five years, is no 
waiver of its right to be restored to its constitutional limits.* 
So, as we shall hereafter see, the general principles obtaining 
in cases of division, modification, consolidation, etc., apply to 
all. Soare all the creatures of legislative will. 


1 Harris v. School Dist., 8 Foster 383; Hubbard v. Austin, 11 Vt. 129; State 
[N. H.], 58. See, also, Trustees v. v. Com., 12 Kan, 426; Robie v. Sedgwick, 


People, 68 Ill. 299; People v. Trustees, 
78 Ill. 186; Stroud v. Stevens Point, 37 
Wis. 367. 

2 Smith v. Sherry, 50 Wis, 210. 

3 Behrv. Willard, 11 Neb. 601; State v. 
Arnold, 38 Ind.41. Butsee Vicksburg v. 
Lombard, 51 Miss. 111. 

4 Bow v. Allenstown, 34 N. H. 351; 
People v. Farnham, 35 Ill. 562; New Bos- 
ton v. Dunbarton, 15 N. H. 201; People v. 
Maynard, 15 Mich. 463; Londonderry v. 
Andover, 28 Vt. 416; Kobb v. Kingman, 
15 Mass. 197; Sawyer v. Newland, 9 Vt. 


85 Barb. 319; Jameson v. People, 16 
Ill. 257; State v. Leatherman, 38 Ark. 
81; Black v. Carpenter, 29 Kan. 349; 
Worley v. Harris, 82 Ind. 493; State v. 
Adams, ete., Sch. Dist., 13 Neb. 78; 
Sherry v. Gilmore, 58 Wis. 324; Brennan 
v. Weatherford, 53 Texas, 380; Cobb v. 
Kingman, 15 Mass. 197. 

5 Crawford Co. v. Lowa Co., 2 Pinn. 
(Wis.) 368. 

® Maury Co. v. Lewis Co. 1 Swan 
(Tenn.), 236. See Bridgenor v, Rogers, 1 
Coldw. (Tenn.) 295. 
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Yet while these observations are true, districts, towns, coun- 
ties, and cities are yet in a sense independent of each other. 
In a suit against a town or other municipality, the individual in- 
habitants are not parties, and cannot be made parties.' The 
civil township and the school township are not the same, so 
that upon the division of « civil township a school township 
within the former retains its property.? A town contiguous to 
the boundary of a county is not enlarged by an extension of the 
county limits adjacent to the town,® nor will the extension of 
municipal limits enlarge the limits of a school district situated 
within it. It would seem, on statement, that the annexation of 
one town to another will not, in general, affect school districts 
within their respective limits, and that the consolidation of two 
counties can have no effect upon towns within their boundaries as 
to property and indebtedness, nor the attachment of a town to a 
county. The same reasoning which prevails in the relations 
of counties to States, as to liabilities and property, will, it may 
be assumed, prevail to a large extent as between districts and 
towns, and towns and counties. In the former case the relation 
of principal and agent does not exist in respect to property pro- 
cured and held bya county. This subject underwent a thorough 
discussion by the New York Court of Appeals, and it was there 
declared that ** property held and owned by a county, for public 
use, is the property of the corporation.’’ ‘* Money realized 
from the sale of the bonds of a county, issued by the authority 
of the Legislature, to pay existing debts of the municipality, and 
to be repaid from the revenues of the county, is the corporate 
property of the county.’’ All moneys raised by authority of 
law upon the credit of a county, belong to the county in its 
corporate capacity, although the amount thus realized may, by 
reason of fraud, mistake, or official malfeasance, be in 
excess of the amount necessary to accomplish the full pur- 
pose contemplated by the legislative authorization. The excess 
is not the property of the State, or recoverable for, or payable 
into its treasury. The State is neither entitled to the fruit 
of the franchise, nor responsible for the acts of the municipality 


1 Chandler v. Ry. Coms., 141 Mass. 208. 
2 Heizer v. John, 37 Ind. 415. 
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5 Morris Co. vr. Hinchman, 29 Kan. 90. 
4 State v. Ind. Sch. Dist., 46 Ie. 425. 
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jn its exercise, and the debt on the bonds is the debt of the 
county, not of the State.' So, in illustration of the same general 
subject, a provision of the State constitution limiting the amount 
of State indebtedness, only applies to indebtedness incurred by 
the State, and does not restrict the power of the legislature to 
authorize counties to contract debts aggregating a larger 


amount.? Similarly, with constitutional limitations upon the loan 
of State credit, the power of counties to loan their credit is unaf- 
fected thereby.? So, a road by law to be at the expense of the 
county can not be provided for by tax by a town within the 
county.4 These principles indicate that the creation of a dis- 
trict, town, or county can have no bearing upon the funds or 
obligations of a lower organization within the territory so 
changed, and that whether a town be added to a county or a 
city be brought within county limits, or a county within State 
boundaries, or the reverse, their property and liabilities must 
remain unaffected by the changes. The annexation of one lesser 
civil division to another within a higher division, as for instance, 
a parish of one independent school district to another parish of a 
second school district® situated within a different higher civil 
division, will itself constitute annexation to the latter, but the 
independent organization of the lower division suffers no change 
thereby, and of course its property and debts remain unaffected. 
And the separation of one of these corporations from its civil 
jurisdiction, as a county from the State, will not affect private 
contracts .® 

Creatures of the Legislature. — Municipal and quasi-munici- 
pal corporations are creatures purely of the legislature, and, 
within constitutional limitations, are subject to absolute legisla- 
tive control. This principle is strongly illustrated in the rule 
that they cannot lawfully incur expenses in opposing before 
legislative committees such enactments changing their organiza- 
tion as the law-making body may believe necessary or beneficial.” 


1 People v. Ingersoll, 58 N. Y. 1: 5 Lafayette Fire Ins. Co. v, Remmers, 

2 Pattison v. Yuba, 13 Cal. 175. 29 La. An. 419. 

3 Clark v. Janesville, 10 Wis. 135; ® Korn v. Mut. Ass. Co., 6 Cranch, 192. 
Bushnell v, Beloit, 10 Wis. 195. 7 Westbrook v. Dearing, 63 Me. 231. 

4 Parsons v. Goshen, 11 Pick, 396. 
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Within constitutional restrictions the legislative power in this 
respect is supreme. It is not dependent upon constitutional 
grant, but is inherent in the legislature.’ It is settled law, how- 
ever, that the question of corporate changes may be submitted 
to a vote of the people,’ and that in many respects the legislative 
functions may be delegated to proper officers, as to county boards 
to divide and set off towns,’ although such boards have no com. 
mon-law powers.* ‘* The operations of government depend to a 
very great extent for their success and accomplishment upon the 
existence and agency of municipal corporations, such as counties, 
towns, cities, and villages. Without the delegation of a portion 
of its powers to them, its ends and objects could not be attained. 
The purposes for which they are instituted demand that they 
should at all times be subject to legislative modification and con- 
trol, in order that they may be varied with the ever varying con- 
dition of the country, and the circumstances and wants and habits 
of the people. It is the apparent connection which these questions 


have with the exercise of this legislative power and discretion 
that renders their decision perplexing and difficult.’’ ® 


What 
some of these questions are will be seen further on. The gen- 
eral principles are well detined and have long been established. 
These principles are elaborately and exhaustively stated by Jus- 
tice Clifford in a leading case in the Federal Supreme Court. 
** Counties, cities, and towns are municipal corporations, created 
by the authority of the legislature, and they derive all their 
powers from the source of their creation, except where the con- 
stitution of the State otherwise provides.’’ ** The powers of the 
organization may be modified or taken away, at the mere will of 
the legislature, according to its own views of public con- 


! Portwood v. Bd. Sup. Montgomery 


Unger, 8 Iowa, 82; State v. Elwood, 
Co., 52 Miss, 523, 


11 Wis. 17; Bull v. Read, 13 Gratt. 78; 


2 Com. v. Qr. Sessions, 8 Pa, St. 391; 
Smith v. 56 Pa. St. 359; Bank 
of Chenango v. Brown, 26 N. Y. 467; 
Clarke v. Rochester, 28 N. Y. 605, 634; 
Paterson v. Soc. for Man, 4 Zab. 385; 
People v. Reynolds, 5 Gilman, 1; People 
v. Salomon, 51 Ill. 87; St. Louis 
v. Russell, 9 Mo. 6507; Morford ». 


Manly v. Raleigh, 4 Jones (N. C.) Eq. 
370. 

3 People v. Carpenter, 24 N. Y. 86. 

* Cunningham v. Squires, 2 W. Va. 
422. 

5 Town of Milwaukee v. City of Mil- 
waukee, 12 Wis. 83. 
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venience and without any necessity for the consent of the body 
politic.”’ ! 

‘*¢ Corporate rights and privileges are usually possessed by such 
municipalities ; and it is equally true that they are subject to 
certain legal obligations and duties which may be increased or 
diminished at the pleasure of the legislature, from which all 
their powers are derived.’’ ‘* They cannot have the least pre- 
tension to sustain their privileges or their existence upon any- 
thing like a contract between themselves and the legislature of 
the State.”’ ** The constant practice is to divide large munici- 
palities, and to consolidate small ones, or set off portions of ter- 
ritory from one and annex it to another, to meet the wishes of 
the residents, or to promote the public interests as understood 
by the legislature, it being everywhere understood that the 
legislature possesses the power to make such alterations, and to 
apportion the common property and burdens as to them may 


seem just and equitable.”’ ? 


1 Cheaney v. Hooser, 9 B. Mon. (Ky.) 
330; Gorham v. Springfield, 21 Me. 581; 
Manly v. Raleigh, 4 Jones (N. C.) Eq. 
870; Richland v. Lawrence, 12 Ll. 1; 
Smith v. Adrian, 1 Mich. 495; Clinton 
v. Cedar Rapids Ry. Co., 24 Iowa, 455; 
Reynolds v. Baldwin, 1 La. An. 162; 
Layton v. New Orleans, 12 La. An, 515; 
Berlin v. Gorham, 34 N. H. 266; People 
v. Pinckney, 32 N. Y. 377; McCallie v. 
Chattanooga, 3 Head (Tenn.), 317; State 
v. Branin, 23 N. J. L. (3 Zab.) 484; Lynch 
v. Lafland, 4 Coldw. (Tenn.) 96; War- 
ring v. Mayor, 24 Ala. 701; Response to 
House, 55 Mo. 295; Matter of New 
Counties, 14 Fla. 320; San Francisco v. 
Canavan, 42 Cal. 541; Chandler v. Bos- 
ton, 112 Mass. 200; State v. Jennings, 27 
Ark. 419; City v. Shields, 52 Mo. 351; 
People v. Power, 25 Ill. 187; Taylor x, 
Com., 15 B. Mon. (Ky.) 11; Opinion of 
Sup. Ct., 6 Cush. 578; Poors v. Swenson, 
6 Minn. 428; People v. Morrell, 21 
Wend. 563; Rumsey v. People, 19 N. Y. 


Effect upon Property and Liabilities. —The power of the 


41; People v. Garey, 6 Cow. 642; Garey 
v. People, 9 Cow. 640; People v. Hill, 7 
Cal. 97: Mills v. Williams, 11 Ired. (N. 
C.) 558; Hooper v. Emery, 14 Me. 875; 
Wilton v. New Vineyard, 43 Me, 315; 
North Yarmouth v. Skillings, 45 Me. 
133; Division of Howard, 15 Kan. 194; 
Richland v. County of Lawrence, 12 III. 
1; State v. Williams, 29 La. An. 779; 
Prince Georges Co, Com. v. Bladens- 
burg, 51 Md. 465; State v. Lake City, 25 
Minn. 404; Martin v. Dix, 52 Miss. 53; 
New Orleans v. Cazelar, 27 La. An. 
156; The Schools v. Tatman, 13 Ill. 27; 
Stilz v. Indianapolis, 55 Ind. 615; St. 
Louis v. Allen, 13 Mo. 400; Reynolds »v. 
Holland, 385 Ark. 56; McKim v. Odom, 3 
Bland, 407; 2 Kent Com. (12th ed.) 305; 
Angell & Ames on Corp. (10th ed.) sec. 
31. 

2 Mount Pleasant v. Beckwith, 100 U. 
5. 514. See, also, Cooley Const. Lim. 
(4th ed.) 282. 
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legislature being thus supreme, within constitutional limitations, 
to enlarge, restrict, change, modify, control and repeal all merely 
public corporations, the questions arise: What are those limita- 
tions? and, What becomes of the property and obligations pos- 
sessed and borne by them after the exercise of such power? 
What effect do changes by division, set-off and annexation of 
territory, by modification of charters, consolidation of two or more 
into one, and dissolution of their corporate existence, have upon 
property owned at the time, and upon existing indebtedness? 

These questions depend largely upon the double character 
which public corporations sustain. As civil divisions of the State, 
instituted for governmental purposes, they are public in every 
sense, their property is public, and as such, and with reference 
thereto, they are mere creatures of the legislature. But they 
are also subject to the liabilities and possessed of the rights and 
privileges which pertain to persons in a purely private character.’ 
The distinction between the corporation as a civil institution or 
delegation of merely political power, and as an ideal being en- 
dowed with capacity to acquire and hold property for corporate 
or other purposes, is not always clearly defined, but it is real and 
important, and to disregard of this distinction are due many 
of the difficulties suggested by the questions.. The proverbial 
freedom of legislative tinkering is not backward in making ques- 
tions. In the greatly unsettled condition of the West and South, 
cities, districts, schoo] districts, towns and counties are subjected 
to constant changes. Meanwhile property rights have been 
acquired and liabilities have been incurred. A town, for exam- 
ple, in Wisconsin, has been divided, detached, attached, and re- 
created so often that for years it has been known as the ‘* Lost 
Nation.’’ In the midst of these various transactions, what is the 
effect upon property and debts? Upon whom do old burdens 
finally rest? To whom may creditors resort ? 

Legislative Apportionment. — Subject to constitutional limita- 
tions, the legislature may, by express terms, upon any of these 
changes, provide for an apportionment of corporate property and 
indebtedness in such manner as may to it seem just and equit- 


1 Town of Milwaukee v. City of Milwaukee, supra. 
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able,' or this power may be delegated, either by special act or 
general statutes, to corporate officers to whom it may be an ap- 
propriate duty.?. In many States the constitution prohibits the 
division of a county without a vote of the people. In sucha 
ase, Where the vote has been cast on the supposition of a certain 
basis of apportionment, this will prevail in the absence of spe- 
cific contrary provisions.* Upon the question of the apportion- 
ment neither division is entitled to a jury. Nor is the power of 
the legislature to annul or modify the charter of a public corpo- 
ration or to provide for an apportionment of its property, at all 
lessened by the fact that the corporation is a chartered trustee. 
The legislature may exercise its power in this direction up tothe 
point of perverting its trust, and so long as the corporate identity 
remains, no modification of its charter, or change in its name, or 
increase of its boundaries, will affect the trust. If necessary, the 
courts will provide for the trust by a full exercise of equity powers.5 

Questions of Apportionment. — Questions must frequently 
arise out of the provisions for apportionment. 
to be determined upon their own facts. 


Such are largely 
But where the act pro- 
vides for an apportionment of property and indebtedness on a 
division pro rata, this will not render the territory detached 
liable for a proportionate share of a contingent liability arising 
out of a breach of duty.6 Upon the incorporation of part ofa 


town into a new one, the act providing that public lands appro- 


1 Borough Dunsmore’s Appeal, 52 Pa. 
St. 874; Mayor v. State, 15 Md. 376; Ol- 
ney v. Harvey, 50 Ill. 453 ; School Society 
v. Same, 14 Conn. 458; Hempstead ». 
Hempstead, 2 Wend. 109; Montpelier 
v. East Montpelier, 29 Vt. 12; People v. 
Draper, 15 N. Y. 532; Brewster v. 
Harwich, 4 Mass. 278; Waring v. Mayor, 
24 Ala. 701; Weymouth and B. Fire 
Dist. v. Co. Com., 108 Mass. 142; Baptist 
Soc. v, Candia, 2 N, H. 20; Denton v. 
Jackson, 2 Johns Ch. 320; Whitney v. 
Stow, 111 Mass. 368. 

2 Eagle v. Beard, 33 Ark. 497; Town- 
ship of Williams v. Towns. of Jackson, 36 
Ia. 216; Towns. of Knoxville v. Ind. Sch. 
Dist., Id, 220; Currituck Co. Com. v. Dore 


Co. Com., 79 N. C. 565; State v. Rice, 35 
Wis. 178; Ind. Sch. Dist. Oakville v. Ind. 
Sch. Dist. Ausbry, 43 Ia. 444; Re Abing- 
ton Sch. Dist., 84 Pa. St. 179 ; Dist. Towns 
Viola v. Dist. Towns, Audubon, 45 Ia. 
104. 
3 Morgan v. Waldwick, 17 Fed. Rep. 
286. 

4 Stone v. Charlestown, 114 Mass. 
214; Shirley v. Lunenburgh, 11 Mass. 379, 

5 Stone v. Charlestown, 114 Mass, 214; 
Girard v. Philadelphia, 7 Wall. 1; Phila- 
delphia, v. Fox, 64 Pa. St. 169; Mont- 
pelier v. East Montpelier, 27 Vt. 704; 29 
Vt. 12; Com. Hartford v. Winslow, 71 
N. C. 150. 

© Askew v. Hale Co., 54 Ala. 639. 
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priated for the support of schools, etc., shall be estimated and 
divided in the same proportion such town paid at the purchase 
thereof, certain lots reserved by the original town proprietor for 
the use of schools, are not within the provisions.’ Nor is the 
new town entitled to any part of a fund arising from the sale of 
land originally appropriated to the use of the ministry in the old 
town.?, And a public common reserved by the original proprie- 
tor for public use is not corporate property within the meaning 
of an act dividing a town and providing for an apportionment 
of the property held before the division.® General provisions 
for an apportionment of the debts of a corporation upon its di- 
vision into two or more, will not, propria vigore, render one divis- 
ion liable for any particular obligation, even if wholly contracted 
within its limits.4 The words ** funds due”’ assets 
available and thereafter to become available.® 

Wherever the legislative will has been thus expressed appro- 
priate remedies are not wanting. Thus, on division of a school 
district, and the creation of three independent school districts out 
of the territory so divided, mandamus will lie to compel the 


embrace 


proper officers to apportion a judgment against the original dis- 


trict among the new. And where two towns were divided into 
three, and the act provided for a meeting of supervisors of the 
towns to apportion the money and poor belonging to the original 
among the three new towns, and one of them refused to act as to 
a certain item, mandamus was allowed to compel it to perform 
this duty.” Where parts of different counties are formed into a 
new county under an act providing that the several parts shall be 
hable for their pro rata share of the debts of the respective 
counties from which they were detached, the remedy of the old 
counties was held to be against the citizens and property of the 
several detached territories, and not against the new county.® 


' Poland v. Strout, 19 Me, 121. 
? Harrison v. Bridgeton, 16 Mass, 16. 
% Wrentham v, Norfolk, 114 Mass, 


* Vanderbeck v. Englewood, 39 N. J. 
L. 345. 

5 Jasper Dist. Towns. v. Sheridan Dist. 
Towns,, 47 Ia. 183. 


§ Ashbury Ind. Sch. Dist. x Dubuque 
Co, Dist. Ct., 48 Ia. 182. 

7 Sup., ete., Sand Luke v. Sup., ete., 
Berlin, 2 Cow. 485. See Hull » Sup. 
Oneida, 19 Johns. 259; School Dist. No- 
2 v.School Dist. No. 1, 3 Wis. 333. 

§ Blount Co, v. Loudon Co., 8 Baxt. 
(Tenn.) 74, 
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And if, upon a division of a corporation under provisions for 
apportionment of debts, one portion pays the whole, an action for 
contribution lies in its favor.'| And one of the divisions may 
proceed against the other for an accounting in equity.? It has 
been held, however, that an action is not properly brought for an 
amount claimed to be due under an act providing for a division 
and apportionment, until it is in some manner ascertained.® 

Constitutional Restrictions. — The legislative control is, how- 


ever, not arbitrary and absolute, but always subject to constitu- 
tional limitations. It will not in any case be allowed to change, 
modify orannul the charters of, nor repeal the acts creating such 
corporations, so as to impair the obligations of contracts or 
destroy the remedies of creditors.4. The laws which establish 
: local municipal corporations cannot be altered or repealed so as 
to invade the constitutional rights of creditors. ‘* So far as such 
corporations are invested with subordinate legislative powers for 
local purposes, they are the mere instrumentalities of the State, 
for the convenient administration of their affairs, and are sub- 
ject to legislative control. But in their contracts, as for in- 
stance, in taking stock in or otherwise aiding a railway company, 
‘*they are to be deemed private corporations, and their obliga- 
tions are secured by all the guarantees which protect the engage- 
ments of private individuals. Therefore the remedies for the 
enforcement of such obligations assumed by a municipal corpora- 
tion, which existed when the contract was made, must be left 
unimpaired by the legislature, or, if they are changed, a substan- 
tial equivalent must be provided.’’® ‘*So the inhibition of the 
constitution, which preserves against the interference of a State 
the sacredness of contracts, applies to the liabilities of municipal 
corporations created by its permission, and although the repeal 
or modification of the charter of a corporation of that kind is not 
within the inhibition, yet it will not be admitted, where its legis- 


‘ Kennedy v. Derby Ind, Sch. Dist., ® Towa Co. vr, Green Co. 1 Pinn. 
48 la. 189; Brewster v. Harwich,4 Mass.  (Wis.) 518. 
278. 4 State Board of Education v. Aber- 
2 Ind. Sch. Dist. of Ga. rv. Ind., ete., deen, 56 Miss. 518; Milner v. City of Pen- 
Victory, 41 Ia, 321. sacola, 2 Woods, 632. 
5 Mobile v. Watson, 116 289, 
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lation is susceptible of another construction, that the State has in 

this way sanctioned an evasion of or escape from liabilities the 
creation of which is authorized.’’' Similar enunciations of the 
principles limiting legislative control in this respect are to be 
found throughout a wide range of decisions. They constitute the 
basis of those decisions in many cases involving the subjects 
hereafter discussed, where legislative action has seemingly de- 
stroyed the identity of these corporations. 

And the legislative control further is restricted in many in- 
stances where its exercise conflicts with settled principles of law 
not within the range of its general power. Its power is plenary 
according to law. It is not autocratic. Thus the action of a 
town in raising money to be paid to drafted men as bounties, or 
in consideration of their entering the military service, if not or- 
iginally authorized by the legislature, cannot, without ratifica- 
tion by the people, be legalized by a subsequent act ; if there was 
no obligation on the part of the town before the passage 
of the act, the legislature cannot, without the concur- 
rence Of the inhabitants or proper authorities of the town, 
originate one upon which an action at law upon a promise may 
be maintained against the town.? Nor will the mere fact that 
the boundaries of a county are enlarged by legislative action im- 
pose upon the new corporation obligations incurred with peculiar 
reference to specific benefits to the old, as where a town voted 
railroad aid and was subsequently enlarged, but the projected 
railroad did not run through the territory of the old, although it 
passed through the town as enlarged, the tax so originally voted 
could not be levied on the new town.® And land subject to tax- 
ation within city limits and on which such taxes have become a 
lien, cannot be taken therefor if after the assessment, but before 
sile day, the city boundaries are so changed as to leave such land 
without the municipal limit — but the owner’s land within the 
city may be taken for the whole tax. An act of the legislature 


' Broughton v. Pensacola, 93 U. S. 23 Wis, 362. 


Sup. of Sadsbury Twp. v. 
266. See People v, Williams, 8 Cal. 97. Dennis, 96 Pa. St. 400. 

See, also, Mount Pleasant Beckwith, 3 Alvis v. Whitney, 43 Ind. 83. 

100 U.S. 514, 


4 Deason r. Dixon, 54 Miss. 585. See 
* Wahlschlager ». Town of Liberty, Windman r. Vincennes, 58 Ind. 480. 
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directing the payment by one public corporation to another of a 
sum of money supposed to be due, but for the payment of which 
there existed no legal obligation, is unconstitutional and void.! 
And it is thoroughly settled that no authority exists in the goy- 
ernment toregulate, control, or direct a corporation or its funds, 
‘* except where the corporation is in the strictest sense public, that 
is, where its whole interest and franchises are the exclusive 
property and domain of the government itself, and that the 
legislature has no power to take away the private property of 
such a corporation, or change the use of its private funds, ac- 
quired under the public faith.’’? Where, therefore, the legisla- 
ture formed two fractional townships into one town, and the 
supervisors thereafter purchased certain land ‘* in trust for the 
sole use and benefit of said town forever,’’ and on the same date 
on which the town was created, a village was created out of a 
portion of one of the townships, but the government of the town 
continued over both townships until the village was created a 
city, which put an end to the government of the town in the ter- 
ritory embraced within the city limits, and the land continued to 
be within the town limits for some years, when an extension of 
the city limits brought it within the latter, during which changes 
no provisions had been made respecting the land, it was held 
that the town was the owner, and that the legislature had no 
power to divest it of the property. ‘* This want of power de- 
pends not upon the character of the corporation, but upon the na- 
ture of the right. The right to repeal or modify is not the right 
to interfere with vested rights.’’* So where a statute granted 
to certain towns the entire property of certain glebes therein situ- 
ated for religious purposes, which statute was afterwards _re- 
pealed, but by a subsequent act again granted to the towns for 
school purposes, it was stated by the court that the first act so far 
as it granted the glebes could not be repealed, although the leg- 


1 Hampshire v. Franklin, 16 Mass,76, lor, 9 Cranch, 43; Fletcher v, Peck, 6 
84, See, also, City of St, Louis v. Russell, | Cranch, 87; New Orleans, etc., Ry. Co. 


9 Mo. 507, v. New Orleans, 26 La. An. 478; State. 
2 Dartmouth College v. Woodward, 4 Haben, 22 Wis, 660. See Bailey v, New 
Wheat. 518. York, 3 Hill, 531; Morris v. State, 62 


3 Yown of Milwaukee »v. City of Mil- Tex. 728. 
waukee, 12 Wis. 83; Terrett v. Tay- 
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islature might by the second act confer a new right, which the 
towns might or might not exercise at their own option. And 
upon the division of such corporations and cessation of the use to 
which public property was dedicated, it is not thereby converted 
into private.? Where a town received a large sum as a fund for 
the support of public schools, and the legislature subsequently 
created another town out of a part of the territory of the former, 
providing for a division of the funds and property of the original 
town, the act was void so far as it changed the purpose of the 
fund.2 To the same effect is an early Pennsylvania case 
where officers were elected to take charge of funds arising from 
land within a township appropriated for religious, literary and 
charitable uses, and the officers were declared to be a body cor- 
porate, but a subsequent act of the legislature divided the town- 
ship into two others and authorized the inhabitants of one of the 
latter to elect officers to take charge of a portion of the funds — 
the attempt was held void, and the original corporation still in 
being.* Indeed, where a corporation has thus become a trustee, 
it has been doubted whether the legislature has, without the con- 
sent of the inhabitants, the power to repeal or destroy it as such 
trustee, and whether it is not to be treated quoad hoc, as a sep- 
arate corporation.® Thus by the charter of the original town of 
Montpelier, there were reserved, among others, three rights of 
land for religious and educational purposes, which, ‘* together 
with their improvements, rights, rents, profits, dues and interest,”’ 
were to remain ‘ inalienably appropriated to the uses and pur- 
poses for which they were respectively assigned, and to be under 
the charge, direction and disposal of the inhabitants of said town- 
ship forever.’’ Subsequently the legislature, by act, abolished 
the old town, and in its place erected two new towns, named re- 
spectively Montpelier and East Montpelier. By the act it was 
provided tht all property owned or possessed by, or debts or 


1 Town of Pawlet v. Clark, 9 Cranch, See also Harrison v. Bridgeton, 16 Mass. 


292. 16; Poultney v. Wells, 1 Aik. 180; 
2 Jefferson Parish v. McCormack, 82 Trustees New Glouschester Sch. Fund 
La. An, 624, v. Bradbury, 11 Me, 118. 


§ Greenville v. Mason, 53 N. H, 515, 5 Town of Milwaukee v. City of Mil- 
* Plymouth v, Jackson, 15 Pa, St, 44. waukee, supra. 
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choses in action due to, the old town, should thereafter be owned 
as and collected for the two towns in certain proportions. One 
of them having possessed itself of the whole of the funds arising 
from the rents of such lands for a year, the other brought suit to 
recover its share of such funds, but it was held that neither of the 
new towns had any interest therein.! And subsequently the re- 
peal of the charter of the original town having left the inhabit- 
ants without a trustee, a bill praying for the appointment ofa 
new trustee was sustained and the appointment made.? 

Changes Discussed. —Changes in municipal corporations and 
guasi-municipal corporations such as towns, districts and coun- 
ties, occur by modifications of their charters, division or en- 
largement of their territory, consolidation and dissolution. 
They will here be considered under four groups: division, annex- 
ation and consolation, modification of charters, and dissolution. 

Division. —Where the legislature divides the territory 
of a public corporation and sets off another newly created, the 
old retains all its property and remains subject to all its obliga- 
tions and burdens. As early as 1819, the Massachusetts court 
said: ‘*If a part of the territory and inhabitants of a town are 
separated from it by annexation to another, or by the erection 
of a new corporation, the remaining part of the town, or the for- 
mer corporation, retains all its property, rights and privileges, 
and remains subject to all its obligations and duties, unless some 
express provision to the contrary should be made by the act 
authorizing the separation.®? This is the general rule deduced 
from a multitude of adjudications.4. Thus, by way of illustra- 


Montpelier East Montpelier, 27 
Vt. 704. The statement of facts is from 
opinions of Dixon in Milwaukee v. Mil- 
waukee, supra. 

* Montpelier v. East Montpelier, 29 
Vt. 12, 

* Hampshire v. Franklin, 16 Mass. 76. 

* Mount Pleasant v. Beckwith, supra; 
Laramie Co. v. Albany Co., 92 U. 8. 307: 
1 Wy. Ter. 187; Bristol v. New Chester, 
3 N. H. 524; North Lebanon »v. Arnold, 
47 Pa. St. 488; Windham v. Portland, 4 
Mass, 3884; Greenville v. Mason, 53 N, 
H. 515; Richards v. Dagget, 4 Mass. 


534; Trinity Co. v. Park Co., 58 Tex. 
321; Minot v. Curtis, 7 Mass. 441; 
BrewefF v. Duluth, 8 McCrary C. Ct. 
219; Brunswick rv. Dunning, 7 Mass. 
445; People v. Hodge, 4 Neb. 265; 


Eagle v. Beard, 33 Ark. 497; Marengo 


Co. v. Coleman, 55 Ala. 534; People 
v. School Trustees, 86 Ill. 618; Askew 
v. Hall Co., 54 Ark, 639; Chambers Co, 
v. Lee Co., 55 Ala. 534; Chickasaw Co. 


Sup. v. Bd. Sup. Sumner Co., 58 Miss. 


619; Falls ». Summer Co, Sup., 22 Kan. 
305; Veazie v. Howland, 47 Me. 127. 


tion 
ized 
with 
quen 
couls 
taxe: 
an a 
distr 
trict 
estat 
erect 
clain 
divic 
held 
tion 
of th 
after 
a cat 
cases 
poral 
new 
or su 
legis! 
the 
bear, 
provi 
out 
exist 
Th 
neces 
sump 
ered, 


ix 
424, 
2 A 
Pa. St. 


CHANGES IN PUBLIC CORPORATIONS. 29 


tion, where a statute provided that taxes levied in an unorgan- 
ized county attached to an organized town should be expended 
within the unorganized territory, and a township was subse- 
quently created out of the unorganized county, the new township 
could not maintain an action against the organized town for 
taxes not expended within the new corporation.’ And where 
an action was brought by an old school district against a new 
district created therefrom, to determine how much the new dis- 
trict should pay the old for its proportionate share of the real 
estate and school-houses, another school district, subsequently 


erected out of said old district cannot intervene in the action and 
claim its proportionate share.’ 


So where a school district was 
divided within which certain taxes had been voted, the levy was 
held proper in the old district.2 Upon the setting off and crea- 
tion of a village from an existing town, the inhabitants 
of the village lose the right to vote for the town officers. Nor, 
after division, has one portion the power to bind the others upon 
acause of action which arose before the separation.’ In all 
cases the general principle is that the erection of the new cor- 
poration cannot impair the rights of the old one, and that the 
new has none but what are given to it at the time of its creation, 
or subsequently.® If, therefore, the source of its existence, the 
legislature fails to determine what proportion of the property of 
the old it shall carry with it, or of the debts of the old it shall 
bear, the presumption is the legislature did not consider such 


] provision necessary,’ and it begins its corporate existence with- 

; out such property and without burdens or liabilities previously 
existing. 

: The grounds for the rule further appear in the nature and 

i necessities of the legislative power. There is always the pre- 

. sumption that the interests of all parties have been duly consid- 

‘i ered. It does not necessarily follow that it is equitable for the new 

: ! Midland v. Roscommon, 39 Mich. division continued in old, Milk v. Kent, 

iz 424, 60 Ind, 226. 

+ ° Appeal of Sch. Dist. of Aleppo, 96 * Jones v. Kolb, 56 Wis. 263, 

i. Pa. St. 76. 5 Pierson v. Reynolds, 49 Mich. 224. 


3 School District No.9 v. Sch. Dist. 6 Denton v. Jackson, 2 Johns. Ch. 
No. 6, 9 Neb. 831. Suit brought before 320. 


7 Mount Pleasant v. Beckwith, supra. 
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corporation to carry with it any of the property which belonged 
to the corporation so divided. As said in Hampshire v. Frank- 
lin: ** The expenses of maintaining a large and small institution 
are nearly the same, and it is frequently injurious to the 
members of the corporation which is diminished for the conve- 
nience of some of its parts, that it should be cut up and divided, 
thus, increasing the burden of supporting it upon those who 
remain.’’ And the burdens remaining because the old corpora- 
tion is the same, the property remains also, on the principle that 
he who takes the benefits must take them cum onere.' But what- 
ever the reasons given in the theorizing of the courts, the rule 
rests fundamentally on the public political character of these 
corporations. They are creatures of the Legislature. They are 
but political divisions of the State. They acquire property and 
obligations under full knowledge of the right and scope of legis- 
lative control.? The public property which they acquire does not 
belong to them in the same absolute sense as that of a private 
individual. It is held by them as subordinate parts of the 
government for public uses, and subject to the authority of the 
legislature.* There is no contract between the State and the 
public, and of course between the State and any part of such 
corporations, that their charters, boundaries, existence, ete., 
shall not at all times be subject to legislative control. ‘* There is 
no such thing as a vested right held by any individual or corpo- 
‘ation in the grant of legislative power to them.’’* Upon the 
division of these corporations, the courts therefore have no 
authority to say who shall take their property and assume their 
liabilities, This is purely a legislative function. No particular 
rule other than this can be prescribed. But where the act 
detaching part of the county and annexing it to another, con- 


1 Mount Pleasant v. Beckwith, supra; 879; Salem Turnpike v. Essex, 100 Mass. 
Dover v. McUlintock,9 W. & S. 80. 282; Dunsmore’s Appeal, 52 Pa. St. 
Barnett Township v. Jefferson Co., 9 3874. 

Watts, 166; Pickard ». Sears, 6 Ad. 4 Meriwether v. Garrett, 102 .U. 8. 
& El. 474; Medford v. Pratt, 4 Pick. 511. 
222. 5 Bristol v. New Chester, 3 N. H. 521; 

2 Russell v. Reed, 27 Pa. St. 166. Canova v. State, 18 Fla. 512; Sedgwick 

8 Stone v. Charlestown, 114 Mass. 214; Co. v. Bunker, 16 Kan, 498. 

See,also, Shirley v. Lunenburgh, 11 Mass. 
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tained the proviso: * Provided, the citizens in said detached por- 
tion shall pay their pro rata share of the indebtedness of the old 
county owing by the citizens of the detached territory,’’ it was 
held the act should be construed as if the word ‘* provided ”’ 
were omitted, and that the detached portion immediately 
became a portion of the second county, and that the latter was 
not liable for the pro rata share of the indebtedness of the citizens 
of the part detached.’ But where a county was divided under 
an act providing for an apportionment of the indebtedness exist- 
ing at the time, and the new corporation issued to the old one 
its bonds for its share of such indebtedness, but subsequently 
part of the original detached territory was ceded back, the bonds 
were held not subject to recoupment for the territory so ceded.? 
The general rule, however, seems to apply only to cases where 
part of the territory and inhabitants of a public corporation is set 
off from it and erected into a new one, leaving the old unchanged. 
But such a division as will dissolve the old and create two or more 
new corporations, leaving the pre-existing one defunct, simply 
divides the property and indebtedness between them. Thus, 
where a part of a county was erected into another, and the 
dividing line bisected a township into two uearly equal parts, 
each portion siill respectively retaining the old name, each new 
division became severally liable for the debts of the whole town- 
ship before division.* And generally where such a corporation 
is divided, each portion takes with it the property remaining 
within its limits, in the absence of other legislative provisions.‘ 
The vacation of a town and attachment of all its territory to 
several other organized towns, is not a division of a town. 
Annexation and Consolidation. — General results the reverse 
of those on division of a public corporation follow the annexation 


1 Trinity Co, v. Polk Co., 58 Tex.321. Wend. 109; West Carroll 


Parish »v. 
* Leflore Co. v. Bd. Sup. Carroll Co., Gaddis, 34 La. An. 928; The Hartford 


61 Miss. 220; Mount Pleasant v. Beck- Bridge Co. v. East Hartford, 16 Conn. 
with, supra; State v. Elvin, 32 N.J.L. 149; Wade v. Richmond, 18 Gratt. 583; 


362. Higginbotham v. Com., 25 Gratt. 683; 
8 Plunkett’s Creek Township v. 1 Dillonon Mun. Corp., sec. 188, 189; 

Crawford, 27 Pa. St. 107. See, also, Lynnv. Nabant, 118 Mass. 433. 

Hughes v. Sch. Dist., 72. Mo. 643. 5 State v. Bd. Sups. Wood Co., 61 
North Hempstead v. Hempstead, 2 Wis. 278. 


it 

e 

id 

ot 

te 

he 

he 

he 

ch 

is 

)0- 

he 

no 

eir 

lar 

act 

on- 

Lass. 
St. 

& 

521; 

wick 


32 CHANGES IN PUBLIC CORPORATIONS. 


of territory-to, or the consolidation of, two or more bodies. In has n 
these cases the corporation to which such territory is attached, prope 
or which is the result of the merger of two or more, in the the m 
absence of other provisions, succeeds to all the property, rights, crease 
and privileges of the territory so annexed or the corporation so estop) 
merged, and is burdened with a corresponding increase of duties porat' 
and obligations.!. Thus, where one school district is made up of machi 
two entire districts, it succeeds to their rights and liabilities be- credit 
cause no part of their territory is left out from it, and there is debto 
nothing to apportion.? So where one corporation was divided elsew! 
and the several divisions annexed to three adjacent corporations, were, 
the corporations so increased succeeded to the property of the could 
portions so attached in the absence of contrary legislative pro- plead 
visions, and became severally liable for their proportionate Temp 
shares of the debts of the corporation so divided, and became a cory 
vested with its powers to raise revenue for the payment thereof where 
by taxation upon the persons and property so transferred.’ —Cor- territc 
porate functions must either be exercised under the old organiza- racati 
tion of one of the bodies, or under a new municipality provided munic 
by the creating act. In Mount Pleasant v. Beckwith, the the to 
principle is broadly stated: ** Modifications of their boundaries bodv t 
may be made, or their names may be changed, or one may be in dew 
merged in another, or it may be divided, and the moities of their be pro 
territories may be annexed to others, but in all these cases, if sential 
the extinguished municipality owes outstanding debts, it will be divisio 
presumed that the legislature intended that the liabilities as well ject to 
as the rights of property of the corporation which thereby admit: 
ceases to exist shall accompany the territory and property into the Sts 
the jurisdiction to which the territory is annexed.’’ The cor- and all 
poration so divided or extinguished owns no property in law and laws, : 


amena 

1 Watson vr. Pamlico, 82 N. C. 17; Morris, 18 Wend. 325; Town of Depere and in 
Knight v. Ashland, 61 Wis. 283. v. Town of Bellevue, 31 Wis. 120, 125; 

2 Brewer v. Palmer, 13 Mich. 104; New Orleans Ry. Co. v. New Orleans, 26 
Girard v. Philadelphia, 7 Wall. 1. La. An. 478; Thompson v. Abbott, 61 

3 Mount Pleasant v. Beckwith, supra. Mo. 176, 177; Hughes v. Sch. No. 1, 29 1 Swa 
See Mobile v. Watson, 116 U. 8. 289; Mo.643; Adams v. Minneapolis, 20 Minn. Pickard | 
Colchester v. Seaber, 3 Burrow, 1866; 4388; People v.Suprs., 94 N. J. 267; Town 2 Nev 
Cuddon Eastwick, 1 Salk.192; Morgan v. O’ Malley, 50 Wis. 333. 5 Bae 
v. Beloit, 7 Wall. 613, 617; People v. Corp. (3 
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has no debts. It has no power to act, either to conserve the 
property or to raise funds to pay debts, and from the moment of 
the merger, such transfer takes place. The corporation thus in- 
creased, or the corporation resulting from such consolidation, is 
estopped to deny its liability.’ In cases of merger the old cor- 
porations cease to exist. Without a name, officers, and the 
machinery of government, no power of acting upon the claims of 
creditors remains, and to suggest that they may resort to defunct 
debtors whose inhabitants and property have been transferred 
elsewhere, would be a mockery.? For the ‘name is, as_ it 
were, the very being of the constitution, without which they 
could not perform their corporate acts, for it is nobody to 
plead or be impleaded, to take or give, until it hath a name.’’ ® 
Temporary annexation, however, does not disturb the identity of 
a corporation, nor effect its property or debts in general. Thus, 
where a town is vacated, provisions for the attachment of its 
territory to other organized towns, are not operative until the 
vacating act has taken effect. Thus, on attachment ‘for all 
municipal and taxable purposes, until set off into other townships,”’ 
the township so attached did not become an integral part of the 
body to which it had been annexed. ‘* The language is significant 
as denoting a temporary purpose.’’> So, while such stepsas may 
be provided in the creating or separating or annexing act remain es- 
sentially unperformed, the new corporation or the annexation or 
division isnot effected. The corporation provided for remains sub- 
ject to the old body until it is fully organized. ‘* Otherwise, we must 
admit the anomaly and absurdity of a community of persons within 
the State entitled to all the benefits conferred by civil government, 
and all the rights and privileges secured by the constitution and 
laws, and yet, by the law, deprived of those benefits, neither 
amenable to the law nor enjoying its protection, disfranchised 
and in fact expatriated.’’* And its inhabitants are subject to 
suit in the old corporation.’ A charter or act of incorporation, 


1 Swain v. Seamens, 9 Wall. 254, 257; 4 State v. Wood Co., 61 Wis. 278. 


Pickard v. Sears, 6 Ad. & El. 474. 5 Midland v. Roscommon, 89 Mich.424. 
2 New Orleans v. Clark, 95 U. 8. 644. ® Ryan v. Evans, 49 Tex. 364. 
5 Bac. Abr. “ Corp;”’ 1 Dillon Mun. 7 Clark v. Goss, 12 Tex. 395. 

Corp. (3d ed.), par. 175 (117). S Rungle v. Wyatt, 25 Tex. Sup. 291, 
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is but evidence of the powers delegated, and until the course 
prescribed by the legislature is completed, those powers are not 
brought into life and exercise, and the government remains unor- 
ganized.!- On the other hand, where a school district, which 
was indebted to creditors, who had sued their claims to judg- 
ment, was united to other districts, but ceased to hold district 
meetings, mandamus was allowed to compel it to elect officers? 
Modification of Charter and Legislation. — The power of the 
legislature to modify the charter of a municipal corporation or 
to amend previous acts creating them or modifying their organ- 
ization in ways other than division and merger, is universally 
acted upon. So also may the law-making body amend prior acts 
changing in various ways the boundaries of towns, cities, vil- 
lages, districts, or transfer them into new jurisdictions. In 
such cases so long as the identity of the corporation remains 
substantially the same, its property, rights, powers, privileges, 
and burdens and liabilities are unaffected by the legislation. 
Cases frequently oceur where the boundarigs vf such corporations 
are enlarged, or diminished, or their names or machinery of gov- 
ernment are altered, but in all such changes, the question is 
whether or not the new is substantially the old corporation. In 
order to determine this question, resort must, of course, be had 
to the terms of the legislation, and they must be given a con- 
struction consistent with the legislative intent.* But the corpo- 
rations themselves are also to be considered. ‘* The corporators 
and the territory are the essential constituents of the corpora- 
tions, and their rights and liabilities naturally adhere to them.” 
The intent to dissolve an existing corporation and leave it with- 
out connections or life, must be clear and unequivocal.® —** The in- 
sertion in the amended charter of the same provisions that were 
contained in the old, is not, unless such, upon the whole, appears 
to have been the intention of the legislature, a repeal of the lat- 


1 See Haynes Co. v. Washington, 19 Mass. 58, 62; Angell & Ames on Cor 
Til. 66; State ». Button, 25 Wis. 109. porations, sec. 780; Dill. on Mun. Corp., 


2 Clark v. Nichole, 52 N. H. 298. sec. 88-92, 
3 Bellows v. Hallowell & Augusta ¢ O’Connor v. Memphis, 6 Lea, 780. 
Bank, 2 Mason, 31, 44; Grant on Corpora- 5 Harris v. Nesbit, 24 Ala. 898. See 
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> 


ter.’ 
a rig 
only | 
such 
unde 
chang 
abrog 
Supre 
of the 
name, 
tion, 
combi 
the co 
tute a 
presul 
of the 
sessed 
and t 
be car 
eight 
towns! 
its nat 
proper 
of the 
of Mo 
in proj 
inhabit 
in exte 
Woods 
local 
organiz 


Dill 

2 See 
Common 
462, 

Trus' 
see Mary 
Frank v, | 
*6 Le 


CHANGES IN PUBLIC CORPORATIONS. 35 


ter.”’! So ‘* where a statute does not, in express terms, annul 


a right or power given to a corporation by a former act, but 
only confers the same rights and powers under a new name, 
such subsequent act does not annul the rights and powers given 
under the former act and under its former name.’’? Nor doesa 
change in the form of government of a community ipso facto 
abrogate pre-existing laws.’’* In O’Connor v. Memphis the 
Supreme Court of Tennessee declared that ** neither the repeal 
of the charter of a municipal corporation, nor a change of its 
name, nor an increase or diminution of its territory or popula- 
tion, nor a change in its mode of government, nor all of these 
combined, will destroy the identity, continuity, or succession of 
the corporation if the people and territory reincorporated consti- 
tute an integral part of the corporation abolished.’’* It will be 
presumed that the legislature intended the continued existence 
of the old corporation, notwithstanding different powers are pos- 
sessed under the new law and different officers conduct its affairs, 
and that the property and indebtedness of the old form should 
be carried over to the new.’ Thus the annexation of twenty- 
eight different municipalities comprising districts, boroughs and 
townships, to the city of Philadelphia, together with a change of 
its name, did not destroy its identity nor its right to hold trust 
property devised to it. And an act to dissolve the corporation 
of the city of Mobile, followed by an act to incorporate the port 
of Mobile, did not destroy the identity of the city, nor the title 
in property owned by it, nor the indebtedness against it, in the 
inhabitants, notwithstanding the city was seventeen square miles 
in extent while the port was only eight square miles,’ Justice 
Woods saying: ‘* Where the legislature of a State has given a 
local community living within designated bounduries, a municipal 
organization, and by a subsequent act or series of acts repeals its 


! Dillon on Mun. Corp., par. 85 [52]. berly, 60 Miss. 345; Dist. No. 8 v. Mac- 

2 See State v. Mobile, 24 Ala. 701; loon, 4 Wis.79; Shankland v. Phillips, 3 
Commonwealth v. Worcester, 3 Pick. Tenn. Ch. 556; Laird v. De Soto, 22 Fed. 
462. Rep. 421; 23 Fed. Rep. 780. 

3 Trustees v. Erie, 31 Pa. St. 515. And 5 Broughton rv. Pensacola, supra. 
see Marysville v. Shulz, 3 Dana, 10; ® Girard v. Philadelphia, 7 Wall. 1. 
Frank v. San Francisco, 21 Cal. 669. 7 Mobile v. Watson, 116 U. 8. 289. 
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charter, and dissolves the corporation, and incorporates substan. 
tially the same people as a municipal body under a new name for 
the same general purpose, and the great mass of the taxable 
property of the old corporation is included within the limits of 
the new, and the property of the old corporation used for public 
purposes is transferred without consideration to the new corpo- 
ration for the same public uses, the latter is the successor in law 
of the former, and liable for its debts.”’ And where a city was 
rechartered under a general act of a territory, and municipal in- 
debtedness was created, and a later constitution provided for 
a uniform system of county, township and municipal govern- 
ments, and the legislature passed acts to provide therefor, 
under which the city surrendered its charter intending to reor- 
ganize, but failing to do so, was reorganized under another act, 
the original corporation was held substantially continued, and 
the new remained liable for its previous indebtedness, the count, 
per Field, J., announcing the rule to the same effect as in Mobile 
v. Watson.' So where a town was erected intoa city, and the 
act was subsequently repealed, making no provisions for the pay- 
ment of the city debts, it was held that the town was revived 
and liable for such debts. ‘* The right of a creditor should not 
be allowed to depend on vague metaphysical distinctions.’”* 
Principles applicable to the State upon similar questions are 
applicable to these corporations. State obligations continue 
against it whatever changes may take place in its constitution 
and government. The new government is the successor of 
the old, taking its property and becoming burdened with its 
liabilities.* As a corporation of this kind may be revived by 
implication from the special act affecting it, so may it spring 

up under a general law relating to its class, as where existing 

school districts are specially disorganized by legislative action, 

but afterwards generally revived, one which has been annexed 

to another, is thereby set off from it and revived with all.4 

Dissolution. —— Legislation concerning these corporations must 
be in harmony with the law of the land. Their property and the 


1 Broughton v. Pensacola, supra. 4 Sutton Man. Co. v. Inhab, Sutton, 
2 Scaine v. Belleville, 39 N. J. L. 526. 108 Mass, 106. 
3 Wheaton Inter. Law, 30. 


rights 
legisl: 
them, 
regarc 
territe 
funds 
in a ec: 
that, 
guishe 
sonal | 
moder 
the pr 
benefit 
nicipa 
of its 

equall. 
the co 
ever r 
the co 
by th 
If the: 
and th 
the ti 
leavin; 
whate' 
corpor 
erty w 
Such } 
itors 


1 Bro 
Dillon, s 
? Lill 
wether r 
beck ] 
3 Bro 
Blanchay 
4 Mol 
Mount |] 
538, 


CHANGES IN PUBLIC CORPORATIONS. 37 


rights of their creditors are sacred from invasion. While the 
legislature may annul their charters and repeal the acts creating 
them, thus putting them out of existence, if the act involves a dis- 
regard for vested rights, it will so far be disregarded.’ If the 
territory of a defunct municipality is left unorganized, the 
funds remaining on hand are still subject to control.? As said 
in a case frequently cited in these pages: ‘* The ancient doctrine, 
that, upon the repeal of a private corporation, its debts were extin- 
guished and its real property reverted to its grantors, and its per- 
sonal property vested in the State, has been so far modified by 
modern adjudications, that a court of equity will now lay hold of 
the property of a dissolved corporation, and administer it for the 
benefit of its creditors and stockholders. * * * Andifamu- 
nicipal corporation, upon the surrender or extinction in other ways, 
of its charter, is possessed of any property, a court of equity will 
equally tuke possession of it for the benefit of the creditors of 
the corporation.’ And the rule extends to the remedies. What- 


ever remedies existed for the enforcement of contracts made by 
the corporation prior to its dissolution, must be left unimpaired 


by the legislature, or at least a substantial equivalent provided.‘ 
If there are outstanding bonds against a municipal corporation, 
and the resource for their payment is the taxing power existing at 
the time of their issue, any law which withdraws this power, 
leaving no provision for the payment of the bonds is void. And 
whatever the difficulties attending an action at law against a 
corporation which has been dissolved ; equity will follow its prop- 
erty wherever free from the claims of a bona fide purchaser.’ 
Such property is held to be a trust fund for the benefit of cred- 
itors which will no more be allowed to fail for want of adminis- 


1 Broughton v. Pensacola, supra; 1 
Dillon, sec. 170 (114). 

2 Lilly v. Taylor, 88 N. C. 489; Meri- 
wether v. Garrett, 102 U. S.472; Vander- 
beck v. Inhab., 89 N. J. L. 845, 847. 

Broughton v. Pensacola, supra; 
Blanchard v. Bissell, 11 Ohio St. 96, 

4 Mobile v. Watson, 116 U. S. 305; 


Mount Pleasant v. Beckwith, 100 U.S. 
538, 


5 Van Hoffman v. Quincy, 4 Wall. 
535; Edwards v. Kearzey, 96 U. S. 695; 
Ralls County Court v. United States, 105 
U. S. 733; Louisiana v. Mayor of New 
Orleans, 109 U. S. 285; Commissioners 
of Limestone Co. v. Rather, 48 Ala, 433; 
Edwards v. Williamson, 70 Ala. 145; 
Slaughter v. Mobile Co., 73 Ala. 134; 
Wolf v. New Orleans, 103 U. S. 358 
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tration in such a case than any other trustover which such a cor- 
poration is trustee.’ If, therefore, the corporation affected by 
legislation of the general character under discussion was not dis- 
solved, but revived or merely modified and substantially con- 
tinued in identity, there is no occasion for the intervention of 
equity, and the appropriate remedy is an action at law.? But 
when the territory of a municipality is divided and attached to 
others, without provisions for organization, its corporate exist- 
ence is extinguished.’ A corporation does not become defunct 
by mere failure to elect officers.‘ 

The Property. — But while the general rule is universally con- 
ceded that in the exercise of its power over public corporations 
of this kind the legislature can not impair the obligations of con- 
tracts nor defeat their right of action thereon, vet cases occur in 
which, though existing property may be seized upon, and the 
creditors’ claim may be prosecuted to judgment, yet, if no prop- 
erty exists, he may be practically remediless. In such a case 
the only remaining resort is by an appeal to the legislature.$ 
The question then arises, what is the property to which creditors 
may resort upon the dissolution of municipal or guasi-municipal 
corporations? In cases of division, annexation, consolidation, or 
modification, the debtor corporation continuing or being ex- 
pressly or by law pointed out, and the general power, object and 
machinery of taxation existing, the case presents no great diffi- 
culties, for the courts may by mandamus compel the perform- 
ance of the requisite duties. But where the corporation is 
dissolved, there is nothing to exercise the power of taxation, and 
the courts cannot continue in force the taxes levied or levy new 
taxes, except where a tax provided is so connected with the ex- 
isting contract as to constitute its inducement,*® in which case, as 


1 Beckwith v. Racine, 7 Biss. 142; 4 Com. v. Cullen, 13 Pa. St. 138. 
Curran v. Arkansas, 15 How. 3807; 5 Meriwether v. Garrett, 102 U.S. 472. 
Park Com. v. Detroit, 28 Mich. 228; Barclay v. Comrs., 93 U. S. 258; Eagle 
Grogan v. San Francisco, 18 Cal.  v. Beard, 83 Ark. 497; Port Gibson ». 
590. Moore, 18 Sm. & M. 157; Suprs. v. 

2 Broughton v. Pensacola, supra. O'Malley, 47 Wis. 382. 

8 People v. Maynard, 15 Mich. 46; 6 Meriwether v. Garrett, supra. 
Cathcart v. Comstock, 56 Wis. 590. 
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seen above, legislation destroying the source of payment will be 
held void. Nor will taxes levied, but not collected prior to the 
dissolution of the corporation constitute such property as may 
be seized for creditors. They are not debts,’ although they are 
held recoverable in an action of debt.?, They are levied for the 
general support of the local or general government, or for a 
special purpose. They are not liens upon property unless made 
so by statute. They are not assets. Nor is property held in 
trust for private charity, nor public property held for public 
uses, public buildings, streets, squares, parks, promenades, 
wharves, landing places, fire engines, hose and hose carriages, 
engine houses, etc. Nor is the private property of individuals 
within the limits of the corporation.4| Nothing, therefore, re- 
mains but the private property which may be resorted to by 
creditors upon the dissolution of these corporations, ‘* that is, 
such as is held by its own right for profit or as a source of 
revenue, not charged with any public trust or use, and funds in 
its possession unappropriated to any specific purpose.’’ In this 
respect the position of the extinct corporation is not dissimilar to 
that of a deceased individual ; it is only such property as is pos- 
sessed, freed from any trust, general or specific, which can go in 
liquidation of debts.’’ ® 

Hardships.— And it does not at all affect these general rules as 
to property and indebtedness or division, annexation and merger, 
that hardships may result to the corporations affected. As said 
in Larami Co. v. Albany Co., ‘* consolidation will work injustice 
where one of the corporations is largely in debt and the other 
owes nothing.’’ ‘* Like consequences follow where the change 
consists in annexing a part of one municipal corporation to an- 
other.”’ ‘* Hardships may also be suffered by the corporation 
from which a portion of its inhabitants, with their estates, may 


1 Lane Co. v. Oregon, 7 Wall. 71. 839; Howell v. Philadelphia, Jd. 471; 2 

2 Mayor of Jonesborough v. McKee, 2 Dill. Mun. Corp., sect. 821 (659). 
Yerg. (Tenn.) 167; Rutledge v. Fogg, 3 4 Meriwether v. Garrett, supra. But 
Coldw. (Tenn.) 554. See Savings Bankv. see Hawkes v. Inhab. Kennebeck, 7 Mass. 
U. S.,19 Wall. 227. 463. 

8 Philadelphia v. Greble, 88 Pa. St. 5 Meriwether v. Garrett, supra. 
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be set off.’’ Such hardships may be thrown upon the new cor- 
poration, set off or formed by merger, or upon the old or the 
territory annexed, etc. But the whole policy of the courts is to 
leave the disposition of the property and appointment of their 
indebtedness to the legislature,' and as before shown, if the 
legislature fails to provide therefor, the presumption is it con- 
sidered such provision unnecessary. 


Frank C. Happock. 
Osukosu, Wis. 


1 See Midland v. Roscommon, supra. 
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STRIKES AND BOYCOTTS. 


STRIKES AND BOYCOTTS AS INDICTABLE CONSPIR- 
ACIES AT COMMON LAW. 


The law of England as to the offense of conspiracy in restraint 
of trade, in the words of Mr. Justice Stephen,' ‘* has been the 
subject of vehement controversy in our own days, and has in- 
deed attracted a degree of attention bearing some sort of analogy 
to the attention attracted in earlier times by the laws relating to 
political libel. The general effect of the legislation and litiga- 
tion which has taken place, may, I think, be described in a word, 
as the ascertainment of the limits within which trades union are 
lawful. The history of the law upon the subject is extremely 
curious, as it is connected with various important periods of 
our general history, and it can not be properly understood with- 
out reference to many branches of the law, some of which have 
long since been forgotten.”’ . 

The review of the law upon this subject by the writer, together 
with the similar treatment by others, shows that, owing to the 
great change in the law relating to trade and labor associations 
caused by the statute, 6 Geo. IV., cap. 129, passed in 1825, any 
systematic study of the English law, must be that of the statute 
and case law of the two periods preceding and following the leg- 
islation of that year. 

‘Of the statute law previous to that year, it should be noted 
by way of introduction, that although from the beginning it 
was a recognized principle that there should be freedom of 
trade in the sense of freedom from violence, yet the prin- 
ciple of freedom of trade in the sense of freedom from 
legislative interference, and in the sense that every man or 
body of men, however constituted, is the judge of his or their 
own interests, and should be allowed to pursue the same by any 
method short of violence or fraud, is one of modern 
growth. * * * Thus until within living memory it was con- 


1 Stephen’s History of the Criminal Law of England, Vol. III., p. 202. 
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sidered the special duty of the legislature to regulate all the im- 
portant matters connected with trade or labor. 

‘¢ But from very early times, it was recognized as a matter of 
great importance that merchants should carry on their business 
securely,’’' the early statutes on the subject being Magna Charta, 
Cap. XXX.,and 9 Edw. III., cap. 1. The leading features of 
the mass of legislation following and extending to 1825, were as 
follows : — 

In 1849 and 1350, the statutes of laborers (23 and 25 Edw. 
III. ), were passed, re-enacting the provisions of 9 Edw. III. and 
fixing the rates of wages of the most important classes of mechan- 
ics. For two hundred years these statutes were confirmed, 
amended and extended in various ways, the most important ad- 
dition being that of 3 Hen. VI., cap. 1 (1424), by which attempts 
to neutralize the provisions of these acts were made penal 
offenses. In 1548, amore general statute, 2 and 3 Edw. VI., 
cap. 15, was passed forbidding all conspiracies and covenants 
of laborers and other persons not to do work except for certain 
prices, and forsimilar purposes, under severe penalties. Shortly 
afterwards the greater part of the earlier legislation was reviewed, 
repealed in some particulars, amended «and consolidated by a 
very important statute, 5 Eliz., cap. 4 (1562), by which the hours 
of work for various trades were fixed and power given to jus- 
tices to fix the rate of wages. This statute, although not formally 
repealed till 1875, gradually became a dead letter. Through 
the seventeenth and eighteenth centuries numerous statutes pro- 
hibiting combinations of workmen in respect to wages payable in 
particular trades were passed ; but no general act equal in import- 
ance to 5 Eliz. was passed until 1799, when 39 Geo. III., cap. 60, 
was enacted, which, however, was repealed and replaced by the 
combination laws, 40 Geo. III., cap. 60. By this last statute 
combinations to obtain advances in wages or to lessen or to alter 
the hours of labor were declared illegal and punishable by im- 
prisonment. The use of persuasion or intimidation to entice the 
employed from work orto prevent the unemployed from accept- 
ing work, or to hinder an employer in employing whom he 
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chose, was also made a criminal offense. Meetings in aid of the 
above purposes were declared illegal, and to maintain striking 
workmen was made an offense. Contracts for obtaining advances 
in Wages or for shortening the hours of labor, except contracts 
between masters and workmen as to wages, and contracts to 
prevent or hinder any person from employing whomsoever he 
choose, or for controlling or affecting persons in the management 
of their business were rendered illegal, void and punishable. 
Arbitration, for labor disputes, was also provided for. From 
the date of this act, no important change in the statute law ap- 
pears to have taken place until the repeal of all existing laws upon 
the subject by the legislation of 1824 and 1825. 

The general result of all this legislation is given by Stephen 
as follows: — 


“Tt is, however, obvious that whatever may have been the immediate occa- 
sion of the laws in question (the Combination Laws of 1800), they carried out 
aud developed to their natural and legitimate couclusion a great mass of earlier 
legislation going back to the statute of laborers, which again has a relation to 
a still earlier period when a considerable part of the population were serfs. 
First, it is enacted that laborers and mechanics are to work at certain wages 
and to reside at certain places. In process of time this became inconsistent 
with the altered circumstances of society and a system is substitued for it un- 
der which wages are still to be fixed, and all mechanics are to go through a 
regular apprenticeship for several years, all the conditions as to the taking of 
apprentices being carefully regulated by act of Parliament. Incidentally, com- 
binations to raise wages are forbidden, but with no detail. This system also 
breaks down as new trades spring up, and numbers of workmen are collected 
in manufacturing towns and brought into a proximity to each other which can- 
not but make them feel their power and suggest to them that, as against their 
employers, they have common interests which may be promoted by combina- 
tions. The difficulties which arise from this conflict between the existing law 
and the new facts are at first provided for by particular statutes relating to 
particular trades. At last they are made the subject of a general act which 
applies in the most detailed, uncompromising way, the principle upon which all 
the earlier legislation had depended. Workmen are to be contented with the 
current rate of wages, and are on no account to do anything which has a ten- 
dency to compel their employers to raise it. Practically they could go where 
they pleased individually and make the best bargains they could for themselves, 
but under no circumstances and by no means, direct or indirect, must they bring 
the pressure of numbers to bear on their employers or on each other.” ! 


Such appears to have been the general course of the statute 
law of England down to the time when, early in the present cen- 
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tury, more liberal views of the relations between employers and 
employed and of the duty of Parliament as to the regulation of 
trade and business, began to prevail, the result of which was the 
enactment in 1824 and 1825 of statutes designed to supersede all 
previous legislation. 

But at this time it was the general opinion of the prominent legal 
authorities that, independent of the statute law, certain common- 
law principles by which the actions of trade associations and in- 
dividuals were to be governed, were established as part of the 
law of the land. The means by which those common-law prin- 
ciples were enforceable were the methods of enforcing the law 
of criminalconspiracy. The authority for their existence is to 
be found in three sources, decisions of the courts, precedents for 
indictments and general treatises upon the law. What the state 
of the common law upon this subject was at this time, has been, 
however, the subject of much argument. ‘* Hardly any legal 
question has in our days been discussed more earnestly or with 
greater research than this,”’ is the language of Stephen upon the 
subject of offenses against trade by way of conspiracy or com- 
binations; and as an example of such research he refers to 
Wright’s Law of Criminal Conspiracy! as a work in which the 
author has collected and commented upon every case ever 
decided upon the subject of conspiracy, with a special view to 
this particular object. Of the earlier precedents cited by Wright, 
one was an indictment for conspiracy? to impoverish a brewer by 
persuading his customers to leave him; another® an indictment 
for conspiracy to ruin a gun maker by rioting, seduction of his 
workmen, and violence to his servants ; and two* for conspiracy 
not to employ certain journeymen who had left their last em- 
ployment without their master’s consent. Other early prece- 
dents are said by Wright to be based upon statutes. The text 
books down to the present century appear to throw little light 
upon the common law. In Hawkins’ Pleas of the Crown,’ how- 
ever, this statement is given. ‘* There can be no doubt but that 
all confederacies whatever wrongfully to prejudice a third per- 


1-London, 1873. 4 Dick. 2 S. 283; 3 Chitty Cr. Law, 
Wentworth’s Prec., Vol. 4, p.105. 1169. 
3 Went. Prec., Vol. 6, p. 439. 5 Vol. I., 72, 2 (1717). 
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son are highly criminal at common law.’’ The authority in this 
is stated by Wright to have been seven cases! within the ordi- 
nances against conspiracy, in none of which does he think there 
was a decision which tends to establish Hawkins’ position, but at 
most some arguments of counsel and some general expressions 
attributed to the courts. Of the early cases there are none 
prior to 1721, the report of which seems sufficiently precise to 
give them weight as authority. 

In 1721, the case of the Journeymen Tailors of Cambridge? 
came before the King’s Bench. This was an indictment for con- 
spiring to raise wages, and the decision was given upon motion 
to arrest judgment after a finding of guilty. Some of the 
grounds for the motion were, thirdly, ‘* that np crime appears 
upon the face of this indictment because it charges a conspiracy 
and a refusal to work at so much per diem, whereas persons are 
not obliged to work at all by the day but by the yearby 5 Eliz., 
cap. 4.’ The court says: ‘‘ It is not for the refusal to work, but 
for conspiracy, that they are indicted, and a conspiracy of any 
kind is illegal, although the matter about which they conspired 
may have been lawful for them or any of them to do if they had 
not conspired.’’® It was also moved, fifthly, ‘* that the indictment 
ought to conclude contraformain statuti, for by 7 Geo. I., cap. 13, 
journeymen tailors are prohibited to enter into any contract or 
agreement for advancing their wages, and the statute 2 and 3 Edw. 
VI., cap. 15, makes such persons criminal.’’ To this it was an- 
swered that the omission in not so concluding was not material 
because it is for a conspiracy, which is an offense at common law, 
and that it was true that the indictment sets forth a refusal to 
work except at prices above the statute price, yet these words do 
not put the offense for which these defendants were indicted 
within the statute, because itis not the denial to work, except for 
more than is allowed by statute, for which they were indicted, 
but for conspiracy to raise wages. The court say, ‘* the indict- 


1 1354, Act of Inq.; 1607, Lord Gray; 2 8 Mod. 10. 
1611, Pontlever’s Case; 1663, Tim- 3 Tuberrman v. Brewers of Lon- 
berley; 1678, Armstrong; 1699, Seville don. 
v. Roberts; 1705, Best; 1719, Cope; 
1725, Edwards, 
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ment need not conclude contra formain statuti, because it is for 
a couspiracy, which is an offense at common law.’’ The case ig 
criticised by Wright, and he seems to consider it of no authority, 

In King v. Mawhey,' an indictment against a justice of the 
peace for making a false certificate, Gross, J., in his opinion 
says: ‘*In many cases an agreement to do a certain thing has 
been considered as the subject of an indictment for conspiracy, 
although the same act, if done separately by each individual 
without any agreement among themselves, would not have been 
illegal. Asin the case of journeymen conspiring to raise their 
wages. Each may insist on raising his wages if he can, but if 
several meet for the same purpose, it is illegal, and the parties 
may be indicteg for conspiracy.’’ - 

In 1783, the case of King v. Eccles? was decided. This was an 
indictment of seven persons for conspiring to impoverish a tailor 
and prevent him by indirect means from carrying on his trade. 
There seems to have been no mention of any statute in the in- 
dictment, and the decision of Lord Mansfield upon a motion in 
arrest of judgment was as follows: ‘* The illegal combination is 
the gist of the offense. Persons in possession of any articles of 
trade may sell them at such prices as they individually may 
please, but if they confederate and agree not to sell under a cer- 
tain price, it is conspiracy. So every man may work at what 
price he pleases, but a combination not to work under certain 
prices is an indictable offense.’’ Another report of this case 
gives it authority only upon a question of pleading. 

In King v. Turner,* an indictment for conspiracy to commit 
trespass, Eccles’ case was cited as one where the defendants 
were convicted of conspiring together by indirect means to pre- 
vent a person from carrying on his trade. Lord Ellenborough, in 
his decision says, referring to King v. Eccles, that it was con- 
sidered as aconspiracy in restraint of trade, and so far a con- 
spiracy to do an unlawful act affecting the public. He adds: 
**I should be sorry that cases of conspiracy against individuals 
which have gone so far should be pushed still further.” 


16 T. R. 619. 3 13 East, 230. 
2 1 Lea. Cr. Cas. 274. 
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King v. Hammond,' (1799), was a nisi prius decision upon 
an indictment against journeymen shoemakers fer conspiring to 
raise wages, in which it was stated in the course of evidence that 
the demand of the journeymen was caused by some masters giving 
more than the usual wages. Kenyon, J., is reported to have 
said that masters should be careful of doing so, us they are as 
liable to indictment for conspiracy as the journeymen.? 

To form an opinion upon such unsatisfactory authority as to 
the common law of the subject as it existed in 1824, and as un- 
affected by the statute law, is somewhat difficult. Although the 
opinion of weight is that the authority as to the criminality of 
combinations for the purpose of controlling masters or workmen 
is very questionable, excepting where the purpose of the com- 
bination was illegal by statute, or where the combination was 
for conduct punishable independently of combination; yet he 
adds that the House of Commons committee in 1824, apparently 
thought that combinations of workmen were generally criminal 
at common law, and that they ‘** embodied their opinion in pro- 
visions repealing the supposed common law.”’ 

Stephen, also, although considering the cases prior to 1825 of 
little weight as authority, and drawing the inference from the 
early statutes that until they were passed the conduct which they 
punish was not criminal, adds, however, that the early cases 
“explain the undoubted fact that in the year 1825 an impression 
prevailed that a combination to raise wages, would constitute an 
indictable offense at common law.’’ He adds: ** At the time 
when the statute of 1824 was passed great uncertainty prevailed 
as tothe extent of the common law upon the subject. Mr. Hume 
said that Mr. Scarlett thought if all the penal laws against com- 
binations of workmen were struck out of the statute book, the 
common lawof the land would still be sufficient to prevent the 
mischievous effects of such combinations,’’ and further, ** that at 
the time when the act of 1825 was under discussion an opinion 
certainly prevailed that conspiracies in restraint of trade were 


2 Esp. 719. Raym. 1170; 1 Stark . 402; 6 East, 133; 
2 Other early cases only remotely 3 Burr. 1439; 4 Burr. 2106 and 1 Wils. 
bearing on the subject are 2 L. D. 41. 
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offenses at common law apart from the old combination laws and 
the new statutory provisions.”’ 

Roscoe, also alluding to the fact that the early decisions were 
in strict uniformity, when passed, with the spirit and practice of 
the statute law, says that the passage of the act of 1825 would 
be unintelligible if the legislature did not believe that the com- 
binations which it expressly permitted would have been criminal 
in the absence of express permission. 

Such was the condition of the English law when the legislation 
of 1824 marked the beginning of a new chapter. 

The act of this year (5 Geo. IV., cap. 95) began with a long 
repealing section, and then by section 2, enacted that workmen 
entering into combinations to obtain an advance in or to fix the 
rate of wages, or to lessen or alter the hours of labor, or to 
lessen the quantity of work, or to induce others to cease or re- 
fuse work, or to regulate the method of carrying on business, shall 
not therefor be subject or liable to any indictment or prosecu- 
tion for conspiracy, or any other criminal information or pun- 
ishment whatever, under the common or statute law. The same 
exemption was given to combinations of masters. By section 5 
a punishment of two months at hard labor was provided for 
forcing others to cease work, or to make alterations in the 
mode of carrying on business, by violence, threats or intimida- 
tion; and for using violence, threats or intimidation toward 
another on account of his not complying with trade union regula- 
tions ; and for combining for any of the above objects. 

This statute remained in force only one year, and in 1825, 
the 6 Geo. IV., cap. 129, was passed, repealing both the act of 
1824, and all acts repealed by it. 

Instead of beginning with sections authorizing certain com- 
binations of workmen as did the act of 1824, the new act began 
with a penal section forbidding a variety of offenses, namely, 
forcing or endeavoring to force any workman, etc., by violence, 
threats, intimidation, molestation or obstruction, to depart from 
his work or return his work before the same is finished; or by 
the same means preventing or trying to prevent any person from 
entering upon or accepting work; or using the same means to 
force any person to belong to a trade union, or to keep any trade 
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union rule ; or forcing, or attempting to force, by the same means, 
to make any alteration in his business methods. The act con- 
tained no section corresponding to section 6 of the act of 1824, 
punishing separately combinations to commit such offenses, for 
the reason, as Stephen says:' ‘*It no doubt being considered 
that any such conspiracy would be indictable at common law 
under the general rule that a conspiracy to commit an offense is 
an indictable offense,’’ and also ‘* probably it was considered 
that as such conspiracies would by common law be punishable, 
and as they would be more serious offenses than isolated acts of 
intimidation or obstruction, it would be the best course to leave 
them to be punished by indictment.’’ By section 4 the act was 
not to subject to punishment persons who hold meetings to con- 
sult upon and determine the rate of wages which such persons 
shall demand, or to fix the hours of work, or those who enter into 
agreements among themselves for fixing the rate of wages or 
hours of labor to be demanded by them. Violence to the per- 
son was made an offense punishable under the act because, says 
Stephen, ** magistrates at that time had no summary jurisdiction 
over assaults, and thus a summary punishment was intended to 
be given, for what was at common law an indictable offense.’’ 
The same author considers that the really important additions to 
the common law, made by this statute, were those which made 
persons ‘liable to summary punishment for the employment of 
threats, intimidation, molestation and obstruction directed to the 
attainment of the object of trade unions.”’ * 

The act of 1825 remained unaffected by subsequent legislation 
until 1859, and during this period many cases were decided, 
which turned upon the construction of its provisions, and which 
have also an important hearing upon the common law. Of the 
more important cases the first was the King v. Bykerdike, 1 M. & 
Rob. 179 (1832), which was an indictment for conspiracy to in- 
timidate an agent of a colliery, to oppress and injure the owners 
and to prevent the employees from continuing to work. The 
evidence of conspiracy was contained ina letter signed ‘* by or- 


1 Stephen Hist. Cr. Law Eng. III., 2 Stephen Hist. Cr. Law Eng. III., 
215. p. 216. 
VOL. XXI 4 
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der of the directors for the body of coal miners in said colliery,” 
to the effect that all the workmen ** would strike in fourteen 
days unless certain men were discharged from the colliery.”’ 
Patteson, J., told the jury that a conspiracy to procure the dis- 
charge of any of the workmen would support the indictment 
and that the statute was never intended to empower workmen 
to meet and combine for the purpose of dictating to their mas- 
ters whom they should employ, and that this was clearly illegal. 
The defendants were convicted and the case apparently went no 
further. In 1842, Tindal, C. J., charged a grand jury as follows:! 
** You will have numerous cases laid before you in which large 
bodies of dissatisfied workmen have interfered by personal vio- 
lence, and by threats and intimidation to compel others who 
were perfectly willing to continue to labor in their callings at the 
rate of wages then paid, to desist from their work. * * * It 
is unnecessary to say that a course of proceeding so utterly un- 
reasonable in itself, so injurious to society, so detrimental to the 
interests of trade and so oppressive against the rights of the 
poor man, must be a gross and flagrant violation of the law.” 
In Queen v. Kendrick * (1843), an indictment for conspiracy 
to defraud, Denman, C. J., said, in delivering the opinion of the 
Queen’s Bench: ** It is contended that the third count is bad by 
reason of uncertainty as giving no notice of the offense charged. 
The whole law of conspiracy as it has been administered at least 


for the last one hundred years has been thus called in question, 
for we have sufficient proof that during that period any combina- 
tion to prejudice another unlawfully has been considered as con- 
stituting the offense so called. * * * The offense has been held 
to consist in the conspiracy, and not in the acts committed for car- 
rying into effect, and the charge has been held to be sufficiently 
made in general terms describing an unlawful conspiracy to effect 
a bad purpose.” 

In 1847, a nisi prius decision is reported upon an indictment 
for conspiracy,* in which two counts are said to have been framed 
upon the statute (6 Geo. LV., cap. 129), while the other counts 
were for conspiring to impoverish the proprietors of an iron 
1 R. v, Harris, 1 C. & M. 661. 
25 Q. B. 49. 


3 Reg. v. Selsby, 5 Cox Ur. Cas. 495. 
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foundry and to prevent them from carrying on business, also 
for conspiring to impoverish twenty workmen by procuring their 
discharge and to prevent them from entering upon work again. 
The evidence was that the defendants had attempted to dictate 
as to what workmen should be employed, and that no journeyman 
not « member of a certain trades union should be employed. 
Upon failing in this purpose, they ceased work, and there was 
also evidence that the defendants had circulated a hand-bill an- 
nouncing that a ‘* picket’’ had been established around the 
foundry. In charging the jury, Baron Rolfe instructed that the 
law applicable to the case depended on the statute (6 Geo. 1V.), 
under which workmen might meet and say that they would not 
work for less than certain wages, and might agree not to work 
for less sums, and might form a fund and support one another 
till they should obtain their proper terms. ‘* But if any illegal 
means be taken, the principle of the common law steps in and 
says that if persons conspire and combine together to effect this 
illegal object, an object that is of itself illegal, any such con- 
spiracy to effect an illegal object is of itself criminal ; and what the 
prosecutors of this indictment have done is this, they have not pro- 
ceeded under the statute to indict the parties for an alleged illegal 
act, but they undertake to show a general combination to effect 
illegal acts, and for this they have indicted them.’’ And further, 
*‘actual threats are not necessary, if the language used is such 
as tends to convey the impression of intimidation,’’ and ‘* mere 
persuasion effected in a peaceable way is not illegal.’”’ Under 
these instructions a number of the defendants were convicted. 

In Reg. v. Hewitt,’ and Reg. v. Duffield (1851),? convictions 
were obtained under indictments charging conspiracy and combi- 
nation contrary to the statute (6 Geo. 1V.), but apparently the 
offenses were here considered as combinations to do acts forbidden 
by statute, and not as violations of any common-law principles. 
Campbell, C. J., in passing sentence in the former cases alluded 
to the offense as a very serious one. In Reg. v. Rowlands * 
(1851), the chief offense charged seems to have been a threat 
made by a committee of strikers that unless a certain man was 


1 5 Cox Cr. Cas. 162. 3 § Cox Cr. Cas. and 17 Q. B. 670. 
Tbid., 404. 
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discharged they would take every man out of the factory. The 
conviction of the lower court was sustained in the Queen’s 
Bench, it being considered, according to C. J. Campbell, as 
**an indictment at common law for conspiracy to violate an act 
of Parliament.’’ Patteson, J., in passing sentence, said that 
the offense consisted in conspiracy to do an act by unlawful 
means, and that the act provided three months’ imprisonment, 
but this being an indictment at common law upon the statute the 
offense was punishable with fine and imprisonment at the discre- 
tion of the court. Rex v. Turner, 13 East, and R. v. Pyewell, 
1 Stark., are referred to as not being considered law. 

The case of Walsby v. Anley,' contains a decision of the 
Queen’s Bench upon a conviction by police magistrates under 6 
Geo. IV. for attempting by threats to force a builder to limit 
the description of his workmen. The defendant had said to the 
builder, ** you must discharge these two men, if you do not we 
will leave work.’’ The conviction was affirmed, Cockburn, C. J., 
putting it upon the ground that the acts amounted to a ‘* molest- 
ing within the meaning of the act, although he doubted if it 
amounted to a threat.’’ Crompton, J., however, said: ‘+ The 
statute (6 Geo. IV., c. 129), by repealing all previous statutes on 
the subject appears to me to have re-established the common law 
as affecting combinations of workmen or masters. I adhere to the 
opinion that at common law all such combinations are illegal and 
and that Gross, J., rightly states the law in the passage to which 
I have referred. (Rex v. Manley, 6 T.R. 619). That being so 
it was necessary by sections 4 and 5 of the statute to make legal 
the combinations of workmen and masters therein referred to re- 
spectively and which would at common law have been illegal. 
The combination in the present case was not within the protec- 
tion of the act, section 4, and fall within the prohibited acts of 
section 8.’’ Hill, J., said: ** I agree with the chief justice as to 
the right of aily individual workman or any number of them to 
tell their employer that they decline to continue to work with 
particular men to whom they object. If, however, they act in 
combination, not honestly or independently, but by way of con- 


13 E.& E. (Q. B.) 516. 
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spiracy in order to coerce their employer to dismiss the men 
obnoxious to them, that combination is illegal. There was 
abundant evidence before the magistrates that the appellant had 
threatened the respondent with carrying out of a conspiracy 
amounting to an illegal conspiracy at common law.’’ The cases 
of O'Neil v. Longman,' and O'Neil v. Kruger (1863),? contain 
nothing as to the common law, the question being whether certain 
acts constituted the statute offenses. They arose upon complaints 
under the act, not upon indictment. 

Up to this time the only change since 1825 in the statute law 
was that made by 22 Vict., cap. 34, which provided that the 
offenses of ‘* molestation and ‘* obstruction ’’ in 6 Geo. IV. 
should not cover agreements for the purpose of fixing the rate of 
wages or hours of labor, or peaceable persuasion of others to 
cease or abstain from work in order to produce the same effect. 

Hilton v. Eckersley,’ was an action on a bond signed by vari- 
ous employers agreeing to carry on their business according to 
the terms voted by the majority. The decision was given on a 
demurrer to a plea that said bond was in restraint of trade, ille- 
gal and void. The bond was held void, Crompton, J., putting it 
on the ground of public policy, it being in restraint of trade, and 
saying: ‘*I think that combinations like that disclosed in the 
pleadings in this case were illegal and indictable at common law, 
as tending directly to impede and interfere with the free course 
of trade and manufacture. The precedents of indictments for 
combinations of two or more to raise wages and for other offenses 
of this nature, which were all framed upon the common law and not 
on any of the statutes on this subject, sufficiently show what the 
common law was inthis respect. (Rexv.Mawbey.)’’ Erle, J., 
held the bond legal and enforceable, while C. J. Campbell’s 
opinion was to the effect that the bond was illegal, but not so 
far illegal at common Jaw as to make those framing it liable to 
indictment. 

In the Exchequer Chamber the decision was affirmed, but the 
court carefully refrained from expressing an opinion as to the 
criminality of the agreement. 


14B. &S. 376, 2 Ibid., 383. 3 6E. & B. 47. 
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In Hornby v. Close! and Fanar v. Close,’ the question arose 
as to whether certain societies were formed for a legal purpose 
so as to bring them under a statute, applicable to friendly soci- 
eties and other societies formed ‘fora similar purpose or for 
a purpose not illegal.’? The court held that they were formed 
for an illegal purpose, finding the evidence of such a purpose in the 
societies’ rules providing fines for members who should go near 
shops where disputes as to wages had arisen, and providing for 
the support of members while on strike. In both cases the court 
held them to be substantially trade union associations with the 
object of aiding strikes, the rules being in restraint of trade, and 
hence illegal and not enforceable. Hilton v. Eckersley is cited 
as authority, and no opinion as to the criminality of the purpose 
of the societies is given. In the latter cases, two judges dis. 
sent and say the purpose of the society was not illegal. It is 
difficult to see whether the court decides, in these cases, that the 
object of aiding strikes is illegal at common law, or illegal be- 
cause of statutory prohibitions. 

In Wood v. Bowron® (1866), the offense charged was the 
writing of a letter by one of the officers of a bricklayers’ soci- 
ety saying ‘* that at a meeting of the society it was carried that 
no society bricklayer will work for Bowron till he parts with some 
of his apprentices.’’ The defendants had also stopped Bowron’s 
men when working, and had said that this was done on account 
of the apprentices. The proceeding was under the statute, and 
in the Queen’s Bench, the conviction by the magistrate was 
quashed. Cockburn, C.J., said: ‘* There may be combinations 
which are contrary to the law, contrary to the statute law or the 
common law as the case maybe. It is unnecessary to determine 
the important question of law whether such a combination as the 
present one was lawful or not ; the conviction was under this par- 
ticular statute,’’ ete. He concludes that there was no evidence 
of a threat or intimidation within the meaning of the statute. In 
Shelburn v. Oliver‘ (1866), similar acts were held to be within 
the statute ; and the same is true of Skinner v. Kitch * (1867), 
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Blackburn, J., in the latter case characterizing the attempt to 
force a person by threats of a strike to consent to punish a 
workman for not joining » society by discharging him, as an act 
of great tyranny. 

The case of Reg. v. Druitt ' (1867), is important as containing 
a charge of Baron Bramwell to the jury upon an indictment charg- 
ing conspiracy ** to impoverish’’ Henry Poole and others in their 
trade and business, and to restrain their freedom of trade and per- 
sonalaction. After alluding to the fact ** that no right in England 
under our laws is so sacred as the right of personal liberty,” 
he goes on tosay: ‘*If any set of men agreed among them- 
selves to coerce that liberty of mind and thought by compulsion 
and restraint, they would be guilty of a criminal offense, namely, 
that of conspiracy against the liberty of mind and freedom of the 
will of those towards whom they thus conduct themselves.”’ He 
was referring to coercion and compulsion, something that was 
unpleasant and annoving to the mind operated upon, and he laid 
it down as clear and undoubted law that if two or more persons 
agreed that they would by such means co-operate together against 
that liberty they would be guilty of an indictable offense. The 
public had an interest in the wav a man disposed of bis industry 
and his capital, and if two or more persons conspired by threats, 
intimidation or molestation to deter or influence him in the way 
in which he should employ his industry, his talents or his capi- 
tal, they would be guiltv of a criminal offense. That was the 
common law of the land, and it had been in his opinion re-en- 
acted by an act of Parliament passed in the sixth year of the 
reign of George IV., which provided, etc. ** The defendants were 
indicted for doing what was in opposition to the law and the 
statute he had described.’’ Under this charge the defendants 
were convicted and the case apparently went no further. 

An equity decision? in 1868, in the case of Springhead Spin- 
ning Co. v. Riley, is of interest in this connection. This «rose 
upon demurrer to a bill brought by the company against offi- 
cers of a society for publishing certain posters, warning well- 
wishers to the society not to annoy the company by knocking at 


1 10 Cox Cr. Cas. 493. 76L.R. Eq. 4. 


56 STRIKES AND BOYCOTTS. 
the door of their office, until the dispute between the company 
and their workmen was terminated. Malins, V.C., held that it 
was clear that printing and publishing placards for the purpose 
of intimidating workmen were unlawful acts punishable by im- 
prisonment under 6 George IV., and a crime at common law ; and 
although a court of equity cannot assume jurisdiction to restrain 
such acts, if they amount to crime only, vet the court can inter- 
fere to prevent acts amounting to a crime, if they do not stop 
at crime, but also go to the destruction or deterioration of the 
value of property. In Reg. v. Shepherd! (1869), the indictment 
was under the statute, and a verdidt of not guilty was returned. 
The judge said, in charging, that he agreed perfectly with what 
Bramwell had said in Reg. v. Druitt, but the question was 
whether it applied to this case. The intimidating effect of the 
offenses here charged was less apparent than in the earlier case. 

Great dissatisfaction having arisen with the law as declared 
in the decisions since 1825 and there being considerable doubt 
as to the precise state of the law relating to trade unions, a com- 
mission was appointed in 1867 to report upon the state of the 
law relating to this subject. The report of this commission was 
based upon the memorandum of the law relating to trade unions 
written by Sir W. Erle.’ 

The review of this work given by Stephen® says that the 
author conceives of the common law * as including, though not 
entirely consisting, of a set of principles intuitively perceived to be 
good and just by jurists who flourished at almost any time and 
who managed to get other jurists to accept their statements. 
From these principles flow rules which it is the duty of courts of 
justice to put into force, when and so far as facts brought under 
their notice require them to do so. That there should be free 
course of trade is one of these principles. That combined efforts 
to defeat it in particular instances should be indictable conspir- 
ney is one of these rules. The principle and the rule alike were 
thrown into the shade by the statutes collectively known as the 
Combination Laws, but upon the repeal of these laws they came 


1 11 Cox Cr. Cas. 325. 3 Steph. Hist. Cr. Law of Eng. III., 
* Erle on Law of Trade Unions, _ p. 223. 
London. 
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forth in full force, and were rather declared than re-enacted by 
6 Geo. IV., cap. 129, which was founded upon and in its main 
provision declaratory of the common law, though it provided 
summary modes of procedure unknown to that law. The act wis 
to be interpreted in the light of those principles, as in fact it had 
been by the cases to which I have referred.’’ This statement is 
criticised by Stephen, as not being a correct description of the way 
in which, as a fact, the courts did construe the act of 1825, but as 
putting forward in justification of the course which they took in so 
construing it, a view of the common law which seems to him 
entirely imaginary. The result of the work of the commission 
was the enactment of the Trades Union Act and the Criminal 
Law Amendment Act in 1871, 34 and 35 Vict., cap. 31 and 32. 
The former provided that the purposes of any trade union shall 
not, by reason merely that they are in restraint of trade, be deemed 
to be unlawful, so as torender any member of such trade union 
liable to criminal prosecution for conspiracy or otherwise. The 
latter act repealed the 6 Geo. IV. and the amendatory act of 
1859, and substituted for them provisions inflicting three months’ 
imprisonment on any one who, with a view to coerce another for 
trade purposes, uses violence or threats, or molests, or obstructs 
another. It also provided that no one should be liable to punish- 
ment for doing or conspiring to do any act on the ground that 
such act restrains or tends to restrain the free course of trade, 
unless it was one of the acts above mentioned. 

Since 1871, there seem to have been only two cases which bear 
upon the common-law doctrine, an equity decision and the case of 
Reg. v. Bunn,’ which was tried before Justice Brett in the Cen- 
tral Criminal Court, London, in 1872, and which apparently went 
no further than conviction by the jury. The report states that it 
was an indictment against five persons for a common-law conspir- 
acy, the first set of counts charging a conspiracy to injure the 
company, to force it to make alterations in the mode of carrying 
on its business and to compel the superintendent of the company 
to take back an employe whom he had discharged. Apparently 
no offense within the statute (34 and 35 Vict.) was shown, but 


1 12 Cox Cr. Cas. 316. 
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circumstances were disclosed which made the threat of a strike 
peculiarly damaging to the company. In charging the jury 
Justice Brett said: ‘If there was an agreement among the 
defendants to control the will of the employers, then I tell you 
that that would be an illegal conspiracy at common law, and that 
such an offense is not abrogated by the Criminal Law Amend- 
ment Act.””> * * * ** This is a charge of conspiracy at com- 
mon law, and if you think that there was an agreement between 
the defendants or some of them, and others, to interfere with 
the masters by molesting them, so as to control their will, and if 
you think that the molestation which was so agreed upon was 
such as would be likely in the minds of men of ordinary nerve to 
deter them from carrying on their business according to their 
own will, then I say this is an illegal conspiracy, for which these 
defendants are liable. That, gentlemen, is as to the first set of 
counts.”’ 

The second set of counts apparently charged a conspiracy 
to induce workmen to break their contracts of service. The 
verdict of the jury was acquittal on the first set of counts and 
conviction upon the second, and a sentence of twelve months’ 
imprisonment wasimposed. The words of the court and counsel 
upon a motion to quash the indictment, which are also given in 
the report, seem to show that it was intended to prose- 
cute irrespective of the statute. ‘* The act of Parliament 
does not apply to the present case, as no part of it contemplates 
a repeal of the common law,’’ are the words used by the counsel 
of the prosecution, Gifford, Q. C.; to which Justice Brett 
answered: **I am of the opinion that the first count is good at 
common law, and that it is not touched by the statute to which 
you refer.’’ 

Of this case Stephen says: ‘* It substantially decided, so far as 
its authority went, that although a strike was no longer punisha- 
ble as a conspiracy in restraint of trade, it might under some 
circumstances be of such a nature as to amount to conspiracy at 
common law to molest, injure or impoverish an individual, or to 
prevent him from carrying on his business.’? The decision ap- 
parently caused great dissatisfaction and led to the repeal of the 
act of 1871, and the enactment of the Conspiracy and Protection 


of 
it wa 
more 
tem] 
ers 
act ¢ 
It al: 
othe 
pers 
fully 
such 
mon 

T 
Ben 
of C 
an i 


aco 
bein 

deal 
the 
with 
low! 
bet 
sucl 
this 
any 
con 

the 
suy 

thr 
rui 
for 

wo 

an 
alt 

in 


STRIKES AND BOYCOTTS. 59 


of Property Act of 1875, 38 and 39 Vict., cap. 86. By this 
it was provided that an agreement or combination by two or 
more persons to do or procure to be done any act, in con- 
templation or furtherance of a trade dispute between employ- 
ers and workmen shall not be indictable as a conspiracy, if such 
act committed by one person would not be punishable as a crime. 
It also enacted that every person who, with a view to compel any 
other person to do or abstain from doing any act which such 
person has a legal right to abstain from doing or to do, wrong- 
fully and without legal authority uses violence to or intimidates 
such person, follows him about, etc., shall be liable to three 
months’ hard labor. This is the act in force at the present date. 

The recent case of Mogul 8. S. Co. v. McGregor’ in the Queen’s 
Bench Division (1885), is instructive, as containing some words 
of Coleridge, C. J., upon the subject. This was an application for 
an injunction to restrain acts alleged to be done in pursuance of 
a conspiracy to injure the plaintiff, the basis of the complaint 
being a public announcement by the defendants that shippers 
dealing with the plaintiffs would be denied certain advantages by 
the defendants, which they would receive if they dealt exclusively 
with the defendants. The opinion of the court contains the fol- 
lowing: ** This is an application for an interlocutory injunction 
before the trial of the action. It is certainly conceivable that 
such a conspiracy (because conspiracy it undoubtedly is) as 
this might be proved in point of fact, and I do not entertain 
any doubt, nor does my learned brother, that if such a 
conspiracy were proved in point of fact, and the intentions ot 
the conspirators were made out to be, not the mere honest 
support and maintenance of the defendant’s trade, but the over- 
throw and destruction of the plaintiff's trade, and their consequent 
ruin as merchants, it would be an offense for which an indictment 
for conspiracy, and if an indictment, then an action for conspiracy, 
would lie. It seems to most of us to be within the principle of 
an old case decided by Lord Mansfield, King v. Eccles, and 
although it may be true that the illustration of the learned judge 
in that case may be open to observation, and although it may 


1 L.R.15Q. B. D. 476. 
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have pleased Sir Wm. Erle in a later case to animadvert upon 
the illustration as given by Lord Mansfield, so far as 1 know 
the case itself, for the principle of law which it defines is as 
good law now as when Lord Mansfield enunciated it and would 
be upheld at the present day.’’ The injunction was, however, 
refused on the ground that the injury shown was not irreparable, 

The course of the development of the law of conspiracy in its 
relation to trade and labor traced through the numerous statutes 


and cases alluded to in this article is summarized by Stephen in 
these words :!— 


‘* First, there is no law written or unwritten. Then a long series of statutes 
aim at regulating the wages of labor, and end in general provision preventing 
and punishing, so far as possible, all combinations to raise wages. During the 
latter part of this period an opinion grows up that to combine for the purpose 
of raising wages is an indictable conspiracy at common law. In 1825 the stat- 
ute law is put upon an entirely new basis, and all the old statutes are repealed, 
but in such a way as to countenance the doctrine about conspiracies in restraint 
of trade at common law. From 1825 to 1871 aseries of cases are decided which 
give form to the doctrine of conspiracy in restraint of trade at common law, and 
carry it so far as to say that any agreement between two people to compel any 
one to do anything he does not like is an indictable conspiracy independently of 
the statutes. In 1871 the old doctrine as to agreements in restraint of trade 
being criminal conspiracies, is repealed by statute. But the common law ex- 
pands as the statute law is narrowed, and the doctrine of conspiracy to coerce 
or injure is so interpreted as to diminish greatly the protection supposed to be 
afforded by the act of 1871. Thereupon the act of 1875 specifically protects all 
combinations in contemplation or furtherance of trade disputes, and with 
respect to such questions, at least, provides positively that no agreement shall 
be treated as an indictable conspiracy, unless the act agreed upon would be 
criminal if done by a single person.”’ 


He adds that the act of 1875 has made provision for punish- 
ing practically all the acts which the judges declared to be 
offenses at common law. 

The general result of the authorities, as interpreted by Wright, 
is that, as a rule, a combination to injure a private person is not 
criminal unless criminal means are to be used, although he ad- 
mits there are many cases implying « doubt as to the universality 
of this rule ; that the doctrine that agreements tending to restrain 
the free course of trade are criminal conspiracies is not estab- 


Steph. Hist. Cr. Law of Eng. III, p. 226. 
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lished by binding authority and is concluded by the statute of 
1871; while the doctrine that combinations to coerce others in 
regard to their liberty of action are indictable conspiracies at 
common law he seems to consider questionable, although admit- 
ting that there is recent authority in favor of such a rule, which, 
however, he does not consider places the matter beyond doubt. 
The difficulty which he finds in most of the cases as to combina- 
tions of workmen is that they were for purposes, the combining 
for which was expressly prohibited by statutes, or were combina- 
tions to do what was punishable for one man to do without com- 
bination. 

The conclusion which the writer would draw from the English 
authorities is as follows :— 

By the English statutes, from early times down to 1825, com- 
binations of workmen and others formed for the purpose of rais- 
ing or affecting the rate of wages, and, during the latter part of 
this period, combinations intended to compel employers to recog- 
nize and observe restrictions as to their business imposed by 
association of workmen, and to compel other workmen to con- 
form to the rules of trades unions, were illegal and criminal. 
Since 1800 the acts of threatening, intimidating, molesting and 
obstructing others in regard to their; business and labor have also 
been illegal and criminal by statute. Since 1825, no statutory 
provision, such as existed before, declaring combinations for cer- 
tain purposes to be illegal and criminal, has existed. A con- 
spiracy at common law being a combination of two or more to 
effect an illegal purpose or to effect a legal purpose by illegal 
means, the illegality of such purpose or means may be found in 
either the statute or common law. Whatever the law which de- 
clares such a purpose or means to be illegal, the combination 
may be spoken of as a common-law conspiracy. The statute 
law of England before 1825 said that the purpose of raising 
Wages or coercing employers and fellow-workmen by means of 
combination was an illegal purpose. Since 1825, it has not said 
so, but has said that threatening, intimidating, molesting and 
obstructing others in their trade or business were illegal acts. 
The illegality of the purpose before 1825, and in the means since 
1825, is to be found, therefore, in the statute law. But running 
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down on « course parallel with the development of the statute 
law are decisions and opinions, having the weight of high author. 
ity, which support the conclusion that the illegality of such pur- 
poses und means can also be found in their violation of the 
principles of the common law. The reasons why the common 
law condemns such purposes and means as illegal, are variously 
stated to be, —because in violation of personal rights «and in- 
jurious to society; because the element of force of numbers 
working to effect such a purpose or to use such means gives to the 
purpose or means an illegality which otherwise would not be 
present ; because they are in restraint of trade; and, finally, be- 
cause the coercive intent supplies the illegality. The course of 
the statute law supports this view of the existence of these com- 
mon-law principles, because since 1825 it has been found neces- 
sary to pass particular statutes in order to legalize such purposes 
and means. This isshown by the provisions of the act of 1825, 
allowing agreements as to the rate of wages to be demanded; 
those of 1859 legalizing peaceable persuasion of others to induce 
them to abstain from or cease working ; those of 1871 providing 
that the purpose of a combination shall not merely for the rea- 
son that it is in restraint of trade be deemed illegal ; and, finally, 
those of 1875 saying that the test of the illegality of a combina- 
tion is whether the acts to be done would be illegal if done by 
asingle person. If it was necessary to puss these statutes in 
order to render such purposes legal, it must have been because 
by the common law they were illegal. If it be thought that the 
cases so interpreting the common law are not of much weight; it 
should be noted that they were considered sufficiently binding to 
require acts of Parliament to counteract them. When such 
judges of England as Mansfield, Crompton, Brett, Bramwell, Erle 
and Coleridge, have said, with full knowledge of the state of the 
statutes, that combinations for certain purposes were criminal 
conspiracies by the common law, to say that they meant that 
they were criminal because Parliament had made such purposes 
criminal, is to attribute to them less accuracy than is usually 
accorded. Finally, the fact that in some cases the intended 
means were unlawful by statute and the combinations were 
therefore conspiracies to do illegal acts and in that sense indict- 
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able at common law, does not satisfactorily account for the 
language of the decisions. 

American Decisions.:— While there are numerous decisions 
in the United States in which the general principles of the law of 
criminal conspiracy are stated, the instances of indictments for 
conspiracy arising from disputes between employers and em- 
ployed, appear to be few in number, and not of recent date, with 
the exception of those arising in the past year, which, however, 
have not yet reached the courts of last resort, nor been 
accurately reported. In New York, although there have 
been statutes on the subject since 1829, yet there are several 
cases touching upon the common law. In 1810, ‘a case came 
before the Court of General Sessions in New York City, 
but apparently went no further than conviction and fine 
of one dollar and costs. This was an indictment for conspiracy 
charging an unlawful combination of journeymen cordwainers 
in agreeing not to work for any person who should employ any 
one not a member of the union after due notice, and setting 
forth a refusal to work because a cordwainer who had broken the 


rules of the union was employed, and a conspiracy to impoverish 
the employer and prevent him from following his business. 
Evidence was presented of a threat of a strike unless certain non- 
union workmen were discharged, and also of the strike which en- 


sued. The prosecution claimed that the illegality of the 
combination consisted in the conspiracy to regulate by coercion 
the wages and the will of others. The court sustained the in- 
dictment, and charged that a conspiracy was a combination to do 
an act unlawful in itself to the prejudiee of others, or to use un- 
lawful means to accomplish a lawful act, or to do a lawful act 
for an unlawful purpose. Also, that such part of the common 
and statute law of England, and acts of the colony of New York 
as formed the law of New York in 1775, and were not repugnant 


4 Cases arising under statutes 
of various States relating to these 


citizens in their civil rights, as well as 
cases relating to remedy by civil action 


offenses, and under U. S. statutes de- 
signed to carry into effect the power of 
Congress to regulate commerce be- 
tween the States, and to protect 


for damages caused by conspiracy, are 
not here considered. 

2 People v. Melvin et al., 2 Wheeler’s 
Cr. Cas. 262. 
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to the constitution, were the law now, subject to subsequent alter. 
ation ; and that the common law of England as it existed at that 
period applied to this case, and by that law the principles stated 
above were well established. The court would not say that a con- 
spiracy not to work except at certain wages was a conspiracy, 
without a resort to unlawful means to enforce it. The means 
used here the court held to be arbitrary, coercive and unlawful. 
In the same court, in 1823,' a conviction was obtained under 
an indictment charging a conspiracy to prevent a journeyman 
hatter from working, an agreement not to work for any one 
employing non-union hatters, and a refusal to work for a certain 
employer unless he discharged a non-union hatter. This was 
supported by evidence that in consequence of the refusal to work 
with him, the non-union hatter was discharged from his employ- 
ment. In 1835 a case? came before the Supreme Court upon 
writ of error to a ruling that the indictment was not sufficient 
and did not describe an offense known to the law of the State. 
The indictment charged a conspiracy to prevent fellow-work- 
men from working under certain rates, and an agreement not to 
work for any one employing persons who infringed certain rules, 
and there was evidence of a strike because of the employment of 
a man who had broken the rules, in consequence of which the 
latter was discharged. In an opinion of C. J. Savage, the indict- 
ment was held sufficient. Alluding to the statute of 1829, Rev. 
Stat., section 691, he said that the legislature have here defined 
conspiracy and thus have abrogated the common law, but held 
that the words of the statute making it conspiracy to commit any 
act injurious to public health, morals, or to trade or commerce, 
were sufficient to make the acts here complained of indictable as 
conspiracy, because a combination to enhance or reduce the price 
of labor was injurious. The discharged journeyman had the 
right to work for whom he pleased, and his employers had the 
right to employ him for such a price as they could agree upon. 
The interference of the defendants was unlawful, tending not 
only to individual oppression but to public inconvenience and 
embarrassment. 


1 People v. Trequier, 1 Wheeler’s 
Cr. Cas. 142. 


2 People v. Fisher, 14 Wend. 9. 
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The case of Master Stevedores Association v. Walsh,’ Court of 
C. P. 1867, contained a very full opinion upon the subject. The 
case was a civil action to recover a certain sum provided for by rules 
of the association as a forfeit for doing work for less rates than 
the society had fixed upon. Upon demurrer it was argued, that 
the agreement was not enforceable as being in restraint of trade. 
The court sustained the legality of the agreement on the ground 
that it was the element of coercion, which here was wanting, that 
gives to such a combination its illegal or criminal character. The 
combination in People v. Fisher was held to be different from this 
one because these coercive measures were adopted to compel the 
compliance of persons not members of the association. ‘It is 
not, nor has it ever been, a rule of the common law that any mu- 
tual agreement among journeymen for the purpose of raising their 
wages, is an indictable offense, or that they are guilty of a con- 
spiracy, if by preconcerted arrangement, they refuse to work 
unless they receive an advance of wages.’*  ‘* The convictions in 
this country are where coercive measures were resorted to either 
to prevent master workmen from employing journeymen except 
at certain rates, or to intimidate journeymen from engaging be- 
low certain rates, or to compel them to become members of a com- 
bination. * * * Any attempt by force, threats or intimidation 
or other coercive means to control a man in the free and lawful 
exercise of these rights is therefore an act of oppression and any 
combination for such a purpose is a conspiracy. * * * Itmay be 
laid down as a result of this examination, that it is lawful for 
any number of journeymen, or of master workmen, to ugree on the 
one part that they will not work below certain rates, and on 
the other that they will not pay above certain prices ; but that any 
association or combination for the purpose of compelling jour- 
neymen or employers to conform to any rule, regulation or 
agreement fixing the rate of wages to which they are not parties, 
by the imposition of penalties, by agreeing to quit the service of 
any employer who employs a journeyman below certain rates, 
unless the journeyman pays the penalty imposed by the combina- 
tion, or by menaces, threats or intimidation,violence or other un- 


1 2 Daly, 1. 
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lawful means, is a conspiracy for which the parties entering into 
it may be indicted.’’ 

In New Jersey ' the decision of the Supreme Court was given 
upon motion to quash an indictment for conspiracy. The facts 
alleged were that the defendants conspired to quit work, unless 
two of their fellow-workmen were discharged, and gave notice 
to the employer of this, and ceased work upon his refusal to 
discharge the two. The motion to quash was denied, the court 
saying that while the offense was not so distinctly injurious to 
trade as to come within the statutes of New Jersey relating 
to conspiracies injurious to trade; yet, that the statute had 
not superseded the common law, and as the aim of the 
conspiracy was unlawfully to dietate to the employer whom 
he should discharge, and as it was an unmistakable interference 
with his business, the indictment should be sustained. The 
court considered the notice to the employer as in substance a 
threat. 

In Pennsylvania, several cases? touching upon the subject have 
been decided in the lower courts, but there appears to have been 
no decision of the Supreme Court. The last of these cases 
turned upon the act of 1872, which legalized the acts of labor 
associations up to the point of seeking to hinder fellow-workmen 
from working, 2nd an amendatory act of 1876, which pro- 
vided that such hindering should be construed to mean the use 
of force, threats and menaces. The offense charged consisted of a 
notice from a committee of strikers to others saying that the 
latter must quit work. The court ruled that the notice did not 
constitute the use of force, threats or menaces within the statute. 
The intimation was, however, made by the court that before the 
legislation referred to, the law as then settled would here sus- 
tain an indictment for conspiracy for the acts complained of, 
saying that the act of 1872 swept away nearly all the law long 
established in England and this country. That which formerly 
was held to be unlawful was made lawful. 

In Massachusetts, the chief case is Com. v. Hunt (1840),? in 


1 State v. Donaldson (1867), 3 143 (1869); Com. v. Sheriff, 15 Phil. 
Vroom, 151. (1881). 

2 Com. v. Chew & Carlisle, Brightly 3 3 Law Rep. and 4 Met. 111. 
Rev, (1821); Com. ». Curren, 3 Pitts. 
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which the indictment charged: firstly, an unlawful agreement 
not to work for any person who employed workmen not mem- 
bers of un association, after notice given to them to discharge 
the same; secondly, an unlawful agreement not to work for 
any one employing workmen not members of the association, or 
members who had broken the rules of the association, unless 
such workmen paid to the association a penalty and ‘* by means 
of said conspiracy ’’ they compelled a master cordwainer to 
turn out of his employ a journeyman bootmaker ; thirdly, an 
unlawful agreement to impoverish by indirect means the said 
bootmaker and ‘in pursuance of said conspiracy ’’ that they 
prevented him from working; and fourthly, an unlawful agree- 
ment by indirect means to ‘* prejudice’’ the journeyman and 
prevent him from working. The only question considered by the 
court above, was whether the indictment described an agreement 
to do an unlawful act or to do a lawful act by unlawful means. 

The court held, that ‘* looking solely at the indictment, dis- 
regarding the qualifying epithets, recitals and immaterial alle- 
gations, and confining ourselves to facts so averred as to be capable 
of being traversed and put in issue,’’ it did not charge a criminal 
conspiracy punishable by law. In the purpose of the combination 
as set forth in the indictment, the court found no illegality, say- 
ing, ** the manifest intent of the association is to induce all 
those engaged in the same occupation to become members of it. 
Such a purpose is not unlawful;’’ and further, associations may 
be entered into the object of which is to adopt measures that 
may have a tendency to impoverish another, that is, to diminish 
his gains and profits, and yet so far from being criminal or un- 
lawful, the objects may be highly meritorious and public-spirited. 
The legality of such an association will, therefore, depend upon 
the means to be used for its accomplishment. If it is to be carried 
into effect by fair or honorable or lawful means, it is to say the 
least, innocent; if by falsehood or force it may be stamped with 
the character of conspiracy. As to the illegal means set forth in 
the indictment, the court say: ‘* As the acts done in pursuance 
of the conspiracy are stated by way of aggravation, and not as a 
substantive charge, if no criminal or unlawful conspiracy is 
stated, it cannot be aided and made good by mere matter in ag- 
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and further, ** that if the acts done are to be con- 
sidered as a substantive charge, it would depend altogether upon 
the force of the word compel, and that any force which the 
word unexplained would have, is taken away by the precise 


gravation 


statement of the means by which such compulsion was to be 
effected, namely by agreeing not to work for Wait, which com- 
pelled him to discharge Horn.’’ ‘The court, however, say that if 
the indictment had averred a conspiracy to compel Wait to turn 
Horn out of his employment, and to accomplish that object by 
the use of force or fraud, it would have been a very different 
case. The case decides that no illegal purpose was disclosed by 
the words of the indictment, and as the means stated for carry- 
ing out the purpose were not stated as constituting a part of 
the offense charged, but merely by way of aggravation, the in- 
dictment was defective. 

Carew v. Rutherford! (1870), was a civil action by a mas- 
ter stone-cutter against a labor association, to recover damages. 
The defendants had threatened the plaintiff with a strike unless 
he paid a fine imposed by the association upon him for sending 
some of the work to be done under a contract to New York, and 
on his refusal caused his men to strike, and prevented him from 
getting other men until he paid the fine. The court based its 
decision upon the question whether the acts done were unlawful at 
common law, and held that they were, saying: ** We have no 
doubt that «a conspiracy against a mechanic, who is under the 
necessity of employing workmen in order to carry on his busi- 
ness to obtain a sum of money from him, which he is under no 
legal obligation to pay, by inducing his workmen to leave him, 
and by deterring others from entering into his employment, or 
by threatening to do this, so that he is induced to pay the money 
demanded, under a reasonable apprehension that he cannot carry 
on his business without yielding to the illegal demand, is an il- 
legal, if not a criminal, conspiracy, and that the money thus ob- 
tained may be recovered back, and if the parties succeed in 
injuring his business, they are liable to pay all the damage thus 
done to him. It is a species of annoyance and extortion which 


1 106 Mass. 1, 
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the common law has never tolerated.’’ The opinion concludes: 
«The acts alleged and proved in this case are peculiarly 
offensive to the free principles which prevail in this country ; 
and if such practice could enjoy impunity, they would tend to 
establish a tyranny of irresponsible persons over labor and 
mechanical business which would be extremely injurious to 
both.”’ 

In Snow v. Wheeler,' an equity case, the court said: ** In the 
relations existing between labor and capital, the attempt by 
co-operation on the one side to increase wages by diminishing 
competition, or on the other side to increase the profits due to 
capital, is, within certain limits, lawful and proper. It ceases to 
be so when unlawful coercion is employed to control the free- 
dom of the individual in disposing of his labor or capital.’’ 

Thus, in many American cases the courts have followed the 
English precedents as to the common law relating to these 
offenses. 


CLIFFORD BrRIGHAM. 


SALEM, Mass. 
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AN ATTORNEY'S SPECIAL LIEN UPON JUDGMENT. 


AN ATTORNEY’S SPECIAL LIEN UPON JUDGMENT: 


(Continued from vol. XX., p. 847.) 


When the Attorney is required to give Notice of his Lien to the Judg- 


ment Debtor. 


. Whether the Attorney’s lien is subject to a Right of Sct-off in the Judg- 


ment Debtor. 


.. Effect of an Assigument of the Judgment to the Attorney or to another. 
. An Attorney’s Lien not defeated by attachment or by his Client’s bank- 


ruptey. 


. Au Attorney’s Lien on his Client’s Land which is the Subject-matter of 


the suit. 
XII. Waiver of an Attorney’s Lien. 


XIII. 


An Attorney’s Remedies for enforciag his Lien. 


VII. tHe ArrorNey IS REQUIRED TO GIVE NOTICE OF 
nis TO THE JUDGMENT DesBtor. — Where the judgment is 
for damages as well as for costs the attorney should give notice 


of his lien to the judgment debtor, otherwise he will not be 
protected against a settlement of the judgment with his client.’ 


! In the previous article it was said 
that the lien seems not to exist in 
Michigan. Upon further investigation 
it appears that in 1867 all laws 
restricting or controlling the right of 
parties to agree with their attorneys 
for compensation were repealed, and 
the taxable costs were made payable to 
the parties. Annotated Stats. 1882, 
sec, 9004. Since that date the taxable 
costs form no part of the attorney’s 
compensation, but this is left wholly 
to agreement, express or implied. A 
lien for such compensation is in some 
sort recognized by a provision that 
in setting off executions, one against 
another, the set-off shall not be al- 
lowed as to so much of the first execu- 
tion as may be due to the attorney in 
that suit for his taxable costs and dis- 
bursements. Annotated Stats. 1882, 


sec. 7710. The result is that although 
no lien is expressly given to attorneys 
by statute, the courts recognize their 
lien to the extent of their taxable costs, 
at least; Kinney v. Robinson (Mich.), 29 
N. W. Rep. 86; and probably, to the ex- 
tent of the compensation agreed upon; 
Wells v. Elsam, 40 Mich. 218; or in 
case there is no agreement, to the ex- 
tent of a reasonable compensation. 

* Welsh v, Hole, Doug. 238, per Lord 
Mansfield; Read v. Dapper, 6 T. R. 
361; Mitchell v. Oldtield, 4 T. R. 123. 

New York — Pulver v. Harris, 52 
N. Y. 73; Marshall rv. Meech, 51 N. Y. 
140; Crosby v. Mackenzie, 52 How. Pr. 
54; Owen v. Mason, 18 Jb. 156; Acker- 
man v. Ackerman, 14 Abb. Pr. 229; 
Bishop v. Garcia, 14 Abb. Pr. (N. 8.) 
69, 72; Lesher v. Roessner, 3 Hun, 
217; Martin v. Hawks, 15 Johns. 405; 
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But the notice affords such protection, so that if the debtor 
afterwards pays the judgment he does so in his own wrong; fer 
the attorney may proceed with the execution against the debtor, 
and enforce payment of it to the extent of his fees and dishurse- 
ments. 

In several States there are statutory provisions in regard to 
giving notice of the lien. Thus in Georgia the lien continues 
if the attorney files a claim of lien upon the property recovered 
within thirty days after the recovery. In Indiana the attorney 
has a lien on the judgment if he enters in writing upon the docket 
or records, at the time such judgment is rendered, his inten- 
tion to claim a lien. In Iowa and Dakota Territory the lien 
attaches during the pendency of the suit, if the attorney gives 
notice of his claim to the adverse party. It attaches from the 
time of such notice. After judgment the notice may be given by 
entry in the judgment docket. In Kansas also the lien exists 
from the time of giving notice of the lien to the adverse party. 
In Minnesota and Oregon the lien exists from the time of 


giving notice of the lien to the adverse party. After judgment 


the lien exists in Minnesota from the time of giving notice to 
the judgment debtor; and in Oregon from the time of filing 


notice with the clerk where the judgment is entered. In Mon- 
tana Territory the lien attaches from the commencement of the 
suit; but after judgment notice must be filed within three days 
in the office of the clerk in which the judgment is obtained. In 
Nebraska and Wyoming Territory, if any lien exists, it is from 
the time of leaving notice of it with the adverse party. 

In New York, under the present code, the lien exists from the 


St. John v. Harris, 12 Wend. 261; Car- 
penter v. Sixth Av. R. R. Co.,1 Am. L. 


Wisconsin — Courtney rv. Me- 
Gavock, 23 Wis. 619; Voell rv. Kelly 


Reg. (N. 8.) 410; Nichol v. Nichol, 16 
Wend. 446; Pender v. Morris, 3 Caines, 
163; Power v. Kent, 1 Cow. 172; Ten 
Broeck v. De Witt, 10 Wend. 617; Pearl 
v. Robitchek, 2 Daly, 138. 
GrorGIA — Gray v. Lawson, 36 Ga. 
620; Hawkins v. Loyless, 39 Ga. 5. 
VERMONT —Heartt v. Chipman, 2 
Aik. 162; Hooper v. Welch, 43 Vt. 169. 


(Wis.), 25 N. W. Rep. 536, per Cole, 
C.J. 

OTHER States — Andrews v. Mor- 
sen, 12 Conn. 444; Barnes v. Taylor, 
30 N. J. Eq. 467; Young v. Dearborn, 
27 N. H. 324; Boston & Colorado 
Smelting Co. v. Pless (Col.), 10 Pac. 
Rep. 652. 
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commencement of the suit,and no notice of the lien need be 
given. In Tenneseee, also, the lien dates from the commence- 
ment of the suit, the pending of which is of itself notice of the 
lien. 

Where by statute the lien exists from the time of giving notice 
of it, the parties, acting in good faith, may make a valid settlement 
at any time before the notice is given in the manner prescribed! 

The notice should be given to the adverse party personally and 
not to his attorney. It would be inequitable to require a party 
to pay a judgment or any part of it a second time, when it ap- 
pears that he has never received notice of any lien upon it, though 
such notice may have been given to his attorney.” 

The placing of « paper upon the files of the court in which the 
judgment was rendered, is not notice to the judgment debtor, in 
the absence of a statute making it so. If, without knowledge of 
such paper or other notice of the attorney’s lien upon the judg- 
ment, the debtor makes a bona side settlement of the judgment 
with the creditor, by payment or otherwise, the attorney cannot 
look to the debtor for his unpaid fees.’ 

But actual notice of the attorney's claim to a lien is not in all 
cases necessary for the protection of his rights. If the judgment 
debtor acts in the face of circumstances, which are sufficient to 
put him upon inquiry, he acts contrary to good faith, and at his 
peril; and a discharge of the judgment under such circumstances 
is, as to the attorney, void in the same manner as it would be 
after an actual notice of his claim to a lien.* But the mere fact 
that the attorney appears in a cause is not sufficient notice of his 
lien.® 

Where a judgment debtor settled a judgment by off-setting 
claims against his creditor and agreeing to pay the costs of the 


' Cason v. Sargeant, 7 Iowa, 317; VERMONT — Weed 
Hawkins v. Loyless, 39 Ga. 5; Green’ Vt. 570, 581; Lake ». 
«. Southern Express Co., 39 Ga. 20. 


v. Boutelle, 56 
Ingham, 3 Vt. 
149; Hvuoper v. Welch, 43 Vt. 169, per 


2 Wright v. Wright, 7 Daly (N.Y.), Wilson, J. 
New York — Wilkins v. Betterman, 
3 Boston & Colo. Smelting Co. v. 4 Barb. 47; Martin v. Hawkes, 12 
Pless (Colo.), 10 Pac. Rep. 652. Johns, 343; Ten Broeck v. De Witt, 10 
4 Young v. Dearborn, 27 N. H. 324; Wend. 617. 
Sexton v. Pike, 13 Ark. 193. 


62. 


5 Gray v. Lawson, 36 Ga. 62%. 
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plaintiff’s attorney, it was held that the terms of the agreement 
imparted to the debtor notice of the attorney’s lien and of the 
amount of 

An attorney has no lien upon the damages recovered in a suit, 
before the money comes into his hands, although his demands 
against his client equal or exceed the amount of judgment. He 
has a lien for his costs out of a judgment for damages and costs ; 
but he may lose this if he does'not give notice to the judgment 
debtor before the latter discharges the judgment by payment to 
the plaintiff. 

When the judgment is for costs only this is of itself a legal 
notice of the lien, which can be discharged only by payment to 
the attorney. The judgment debtor pays such a judgment to 
the creditor at his peril. His payment 1s equivalent to paying 
the assignor a debt which has been assigned after notice of the 
assignment. 


Where a judgment was recovered for six cents damage and costs 
and the plaintiff ’s attorney gave notice of his lien, and the sheriff 
to whom the execution was committed arrested the defendant, 
and afterwards voluntarily permitted his escape, the attorney 
was allowed to sue the sheriff in the name of his client; and the 
sheriff was not allowed to avail himself of a release afterwards 
obtained from the client, for this was « fraud upon the at- 
torney.‘ 


! Hall v. Ayer, 19 How. (N. Y.) Pr. to the attorney. Thus in People v, 
Hardenburgh, 8 Johns. (N. Y.) 209, it 
*St. John v. Allen, 12 Wend. (N. was held that such a judgment might 
Y.) 261. be settled between the parties, if the 
New York — Marshal v. Meech, 51 debtor acts in good faith and without 
N.Y.140; McGregor v. Comstock, 28N. notice from the judgment creditor's 
Y. 240; Wilkins v. Betterman, 4 Barb. attorney of his claim of a lien. And 
48; Haight v. Holcomb,16 How. Pr.173; in the recent case of Horton v. Champ- 
Lesher . Roesner, 3 Hun, 217; Naylor lin, 12 R. I. 550, it was held that an 
v. Lane, 66 How. Pr. 400. attorney who had obtained a judgment 
Maine — Hobson v. Watson, 34 Me. for his client for costs only had no 
%; Newbert v. Cunningham, 50 Me. authority to bring a suit on the judg- 
231; McKenzie v. Wardwell, 61 Me. ment without his client’s consent and 
136; Stratton v. Mussey, 62 Me. 286. direction. 
There are a few decisions that are 4 Martin v. Hawks, 15 Johns. (N. 
inconsistent with the view that ajudg- Y.) 405. 
ment for costs only belongs absolutely 


91. 
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VIII. Waerner tue ArrorNney’s Lien Is SUBJECT TO 4 
Rieut or Set-orr in THE JupGmMent Depror. — The rule in 
the court of the Ning’s Bench was that no set-off should be 
allowed to the prejudice of the attorney’s lien for his costs,! 
The Courts of Common Pleas, however, did not follow the King’s 
Bench in this practice, but allowed a set-off in all such cases, 
upon the ground that the lien of the attorney was subject to, and 
must give way to the equitable rights of the parties.? The two 
courts thus stood in conflict until the adoption of the new rules 
in 1853,° when the rule of the King’s Bench was made applicable 
to all the courts. Now, however, under the Judicature Acts of 
1873 it seems that the equitable rule prevails.* 

In equity it seems to have been long established that a solici- 
tor’s lien is not to interfere with the equities bet ween the parties, 
In a case before Lord Langdale, M. R., in 1838,° it was held that 
a solicitor’s lien upon a balance due to his client could not ex- 
tend beyond the amount of the true balance as ultimately ascer- 
tained, and that the court would not allow the lien to interfere 
with the equities between the parties. As before remarked, the 
rule in equity seems now to have become the rule of all the 
courts since the Judicature Act.® 


! Mitchell v. Oldfield, 4 T. R. 123 
(1791); Randle ev. Faller, 6 T. R. 457; 
Smith v. Brockesly, Anstr. 61; Middle- 
ton vr. Hill, 1 M. & S, 240; Stephens v. 
Weston, 3 B. & C. 535; Holroyd ». 
Breare, 4 B. & A. 43; Simpson v. 
Lamb, 7 E. & B. 8&4. 

2 Schoole vr. Noble, 1 H. BI. 23; 
Vaughan v. Davies, 2 H. Bl. 440; George 
v. Elston, 1 Scott, 518; Emden v. 
Daily, 4 B. & P. 22. 

In Hall v. Ody, 2 B. & P. 28, before 
the Common Pleas of England, in which 
the lien was declared to be subject to 
set-off, Lord Eldon, then recently ap- 
pointed Chief Justice of that court, 
expressed his surprise that by the set- 
tled practice of that court the attorney, 
by whose diligence the fund had been 
recovered, was not entitled to take his 
costs out of it, in preference to the 


right of the opposite party to the set- 
off; and emphatically declared that it 
was in direct contradiction to the prac- 
tice of every other court, as well as to 
the principles of justice; and he ac- 
quiesced in the decision in that case 
only because the attorney who claimed 
the lien had acted with the knowledge 
of the settled practices of that court, 
and therefore had no right to claim the 
advantages of a more just principle. 

3 General Rules of Hilary Term, 
1853, Rule 63. 

* Sec. 24. 2 

5 Bawtree v. Wilson, 2 Keen, 713. 
See, also, Cattell ». Simons, 6 Beav. 
304; Verity v. Wylder, 4 Drew, 427; 
Roberts v. Buée, L. R, 8 Ch. D. 198. 

® Mercer v. Graves, L. R. 7 Q. B. 
499; Brandan v. Allard, 2 E. & E. 17. 
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But even in equity a judgment for costs alone is not subject to 
set-off by another judgment for costs in a different matter so as 
to interfere with the attorney’s lien for his costs.’ Thus, if a 
plaintiff in an action obtains a judgment for costs against the de- 
fendant, and in a different matter he becomes liable to pay costs 
to the defendant, neither the plaintiff nor the defendant can 
have the costs set off to the detriment of the attorney having a 
lien for his costs. But if the judgments for costs have been 
rendered in the same matter, they may be set off. The principle 
is declared to be that where a solicitor is employed in a suit or 
action, he must be considered as having adopted the proceedings 
from the beginning to the end, and acted for better or worse. 
His client may obtain costs in some mutters in the suit or action 
and not in others, and the solicitor takes his chance and may 
ultimately enforce his lien for any balance which may appear to 
be in favor of his client.? 

In this country the rule of the Court of Common Pleas in 
England has been followed in the greater number of States. 
The lien of an attorney upon a judgment is upon the interest of 
his client in the judgment, and is subject to an existing right of 
set-off in the other party to this suit. 


In other words, an 


1 Roberts v. Buée, 8 Ch. D. 198; . 339; Brooks cv. Hanford, 15 Abb. 
Cattell v. Simons, 6 Beav. 304; Collett Pr. 342; Hayden vr. McDermott, 9 Abb. 
v. Preston, 15 Beav. 458. Explained, Pr. 14; Martin v. Kanouse, 17 How. 
however, in Roberts v. Buée, supra. Pr. 146: Davidson c. Alfaro, 16 Hun, 


2 Roberts v. Buée, supra, per Hall, 
Vv. C. 

5 National Bank v. Eyre, 1 McCrary, 
175; s. ¢. 8 Ked. Rep. 733; Shirks v. 
Irons, 54 Ind. 13; Redick v. Luding- 
ton, 16 W. Va. 378. 

CoNNECTICUT — Gager v.Watson, 11 
Conn. 168; Rumville v. Huntington, 5 
Day, 163; Andrews v. Morse, 12 Conn. 
444; Benjamin v. Benjamin in 17 Conn. 
110. 

New YorkK— Mohawk Bank v. 
Burrows, 6 Johns. Ch. 317; Porter v. 
Lane, 8 Johns. 277; Nicoll v. Nicoll, 16 
Wend. 445; People v. N. Y. Com. 
Pleas, 13 Wend. 649; Cragin v. Travis, 
1 How. Pr. 157; Nixon v. Gregory, 5 


353; Sanders v. Gillett, 8 Daly, 183. 

The practice in New York has been 
to allow the set-off since Porter v. 
Lane, 8 Johns. 357 was decided in 
1811. In some earlier cases as in 
Devoy v. Boyer, 3 Johns. 247, and 
Cole v. Grant, 2 Caines, 105, the lien 
of the attorney for his costs was not 
allowed to be affected by the off-set. 
In equity the doctrine of these cases 
was followed at a later day in Dunkin 
v. Vandenberg, 1 Paige, 622, and Grid- 
ley v. Garrison, 4 Paige, 647. 

A set-off as against the attorney’s 
lien for costs was refused in Smith v. 
Lowden, | Sandf. 696; Gihon v. Camp- 
bell, 2 7b. 638; Purchase v. Bellows, 
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attorney can have a lien for no greater amount than what is 
actually found to be owing by the opposite party to his client, 
It is subject to the equitable claims of the parties in the cause, 
as well as to the rights of third persons, which cannot be varied 
or affected by it. 

When a defendant has a right by statute to set off a judgment 
in his favor, against a judgment against him, the court, in order 
to protect the attorney’s costs, will not interfere.’ An attor- 
ney’s lien upon a payment is not equivalent to an equitable 
assignment to him of the judgment debt ;? or to an equitable in- 


terest in the proceeds of the judgment. The protection the. 


courts afford the attorney stops very far short of putting him 
in the position of cestui que trust to his client, so as to compel 
the client to act as his trustee in collecting the judgment.’ The 
attorney can not maintain a bill in equity in such a case against a 
judgment debtor, to restrain him from exercising his own legal 
rights under a statute allowing a set-off.‘ 

When set-off good against the attorney’s lien. But when the 
set-off is one which would have been a good defense to the ac- 
tion wherein the judgment was recovered, the judgment debtor 
has a right of set-off against the attorney’s lien.® 


16 Abb. Pr. 105. Since the passage VERMONT — McDonald rv. Smith, 57 
of the act of 1879, sec. 66, no set-off is Vt. 502; Walker rv. Sargeant, 14 Vt. 
allowed as against the attorney’s lien. 247; Hooper v. Welch, 43 Vt. 169, per 
Naylor v. Lane, 66 How. Pr. 400; s.c. Wilson, J.; Fairbanks v. Devereux, 
50 N.Y. Sup. Ct. 97; Ennis v. Curry, (Vt.) 3 Atl. Rep. 500. 


22 Hun, 584; s.c.61 How. Pr.1; Hovey 1 Mercer v. Graves, L. R. 7 Q. B. 
». Rubber Tip Pencil Co., 14 Abb. Pr. 499; Brinsdon v. Allard, 2 E. & E. 17; 
(N. 8.) 66. Ex parte Lehman, 59 Ala. 631; Moseley 
lowa— Hurst v. Sheets, 21 Iowa,  v. Norman, 74 Ala. 422. 
501; Tiffany v. Stewart, 60 Iowa, 207; ? Brunsdon v. Allard, 2 E. & E. 17, 
Watson v. Smith, 63 Iowa, 228. per Campbell, C. J., Earle and Cromp- 
ALABAMA — Moseley v. Norman, 74 ton, JJ. 
Ala. 422; Ex parte Lehman, 79 Ala. 3 Mercer v. Graves, supra, per 
631. The statute gives a legal Blackburn, J. 
right to set off one judgment against 4 Mercer v. Graves, supra, per 
another. Code 1876, sec. 2993. Lush, J. 
Texas— Wright v. Treadwell, 12 5 Robertson v. Shutt, 9 Bush (Ky.), 
Tex. 252; 8. c. 14 Tex. 255. 659; Calvert v. Coxe, 1 Gill (Md.), 95; 


MARYLAND — Levy v. Steinbach, 43 Carter v. Bennett, 6 Fla. 214. In 
Md. 212; Marshall ». Cooper, 43 Md. Nicoll v. Nicoll, 16 Wend. (N. Y.) 446, 
46. 449, Justice Cowen said that no au- 
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It is clear that a set-off acquired after the judgment should 
not be allowed to prevail against the attorney’s lien.' 

In the other States however the rule of the King’s Bench is 
followed; * and it is held that an attorney’s lien upon a judg- 
ment for his costs is not subject to a right of set-off in the ad- 
verse party ; and when by statute he is given a right of lien for 
his fees, the same rule applies. His lien for costs is paramount 
tothe right of the debtor to set-off a judgment he holds against 
the judgment creditor. So strong is the equity of the attorney 
to claim and maintain his lien, that even a statute which requires 
the officer to set-off executions held by the parties against each 
other, is construed as containing an implied condition that this 
should not be done in derogation of the attorney’s right to claim 
the judgment as his own, by way of alien upon it, to the extent 
of his costs. 

The right to set off one judgment against another, in the ab- 
sence of a statutory provision is one of equitable discretion, and 
will not be allowed where the just rights of another party, such 
as an assignee, would be disturbed; and the court will not 
allow such a set-off to the detriment of the claim of an attorney 
for his fees in obtaining a judgment where it appears to be right 
that his claim should be respected .? 

In Maine* and Michigan ® it is provided by statute that execu- 
tions shall not be set off against each other, as to so much of the 
execution as is due to the attorney in the suit for his fees and 
disbursements therein. 


thority could be produced where the 
attorney’s lien was ever recognized on 
atrial at law, as barring a set-off, the 
right to which would otherwise be 
perfect. 

' Brandt v. Koon, + Cow. (N. Y.) 
416; Warfield v. Campbell, 38 Ala. 827; 
Bumrill v. Huntington, 5 Day (Conn.), 
163, 

* NEw HAMPSHIRE — Shapley v. Bel- 
lows, 4 N. H. 347; Currier v. Boston 
& Me. R. R., 37 N. H. 228. 

MaInE— Stratton v. Hussey, 62 
Me. 286; Hooper v. Brundage, 22 Me. 
460. 


INDIANA— Puett v. Beard, 86 Ind. 
172; s.c. 44 Am. Rep. 280; Adams v. 
Lee, 82 Ind. 587. 

OTHER StaTEs — Dunklee v. 
Locke, 13 Mass. 525; Boyer v. Clark, 3 
Neb. 161; Robertson v. Shutt, 9 Bush 
(Ky.), 659; Carter v. Davis, 8 Fla. 183. 

3 Diehl v. Friester, 37 Ohio St. 
473. 

4 Rev. Stat. 1883, p. 725, sec. 28. 

5 Annotated Stat. 1882, sec. 7710. 
And see Wills v. Elsam, 40 Mich. 218; 
Kinney v. Robinson (Mich.), 29 N. W. 
Rep. 86. 
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Delay in objecting to a set-off allowed by court. When a set- 
off has been allowed by order of court, the attorney cannot after 
delay interfere at a subsequent term of court. Thus, where judg. 
ments in two actions between the same parties were by order of 
court set off against each other, the court refused, at a subse. 
quent term and after the lapse of two years, to rescind the order 
upon the motion of the attorney of one of the parties, upon the 
ground that his lien was affected by it; for it was then too 
late: though the court could not have made the order had the 
objection been interposed at the time.! 

IX. Errect or an AssiGNMENT OF THE JUDGMENT TO THE At- 
TORNEY OR TO ANOTHER. — But an assignment of a judgment by 
the judgment creditor to his attorney, in payment or security for 
his fees in the suit, is effectual to prevent a set-off against such 
judgment of another judgment previously recovered by the judg- 
ment debtor against the judgment creditor.’ If an attorney 
undertakes the defense of a suit for an insolvent client in con- 
sideration that the costs that might be recovered should belong 
to him, and he recovers a judgment for costs and assigns this 
to the attorney, a judgment against the defendant cannot be set- 
off against such judgment for costs. The attorney’s claim in 
such case is not one of lien, but of ownership.* If the assign- 
ment be made before the right of set-off attaches the assignment 
of course prevails.‘ 

The assignee, however, should give notice to the judgment 
debtor of the assignment, for otherwise the latter may make a 
settlement with the judgment creditor which will discharge the 
judgment and destroy the lien under the assignment.° 
An attorney’s lien is merged in an assignment to him as security 


1 Holt v. Quimby, 6 N. H. 79. 491: Fairbanks v. Devereux (Vt.), 3 

2 Benjamin v. Benjamin, 17 Conn. Atl. Rep. 500. 
110; Rumril v. Huntington, 5 Day * Ely v. Cook, 9 Abb. (N. Y.) Pr. 
(Conn.), 163. 366; affirmed 28 N. Y. 365; Perry». 


ba I - Chester, 53 N. Y. 240; Naylor v. Lane, 
Otherwise in Jowa and Vermont 18 J. & S. (N. Y.) 97. 


where it is held that the judgment in 4 Firmeneck v. Bokee, 4 T. & C. (N. 
such case passes subject to the equi- y,) gg, 

ties against it in the hands of the as- 5 Boston & Colorado Smelting Co. 
signor. Tiffany v. Stewart, 60 Iowa, vv. Pless (Colo.), 10 Pac. Rep. 652; 
207; Ballinger v. Tarbell, 16 Iowa, Stoddard v. Benton, 6 Col. 508. 
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for his costs and his only title or claim to the judgment after that 
arises from his title as owner.! 

Equitable assignment of the judgment. An agreement be- 
tween an attorney and his client that the attorney shall have a 
lien for his services to a certain amount upon a judgment to be 
recovered, constitutes a valid equitable assignment of the judg- 
ment pro tanto which attaches to the judgment as soon as entered.” 
Such an agreement is within the principle that an agreement 
between a debtor and creditor that the creditor shall have a claim 
upon a specific fand for payment of his debt isa binding equita- 
ble assignment of the fund protanto. This is a settled rule in 
equity. Sometimes it has been objected that if such an assign- 
ment embraces only a part of the fund, it is not obligatory on 
the debtor without his assent, because his single obligation can- 
not be split up into several without his consent. This objection 
prevails only at law, but does not affect the remedy in 
equity. 

The equity of the attorney under such an agreement is supe- 
rior to the claim of the judgment debtor to set-off against the 
judgment, a judgment against the plaintiff which the debtor had 
purchased after the entry of the judgment against himself, and 
before he had notice of the assignment. Failure to give notice 
of the assignment does not subject the assignee to merely equita- 
ble claims of the debtor, which do not attach to the debt itself 
and which accrue to him after the assignment. A claim of set- 
off against a judgment arising from a subsequent purchase of 
a judgment against the judgment creditor, is not a set-off which 
attaches to the debt. A prior assignment, whether legal or 
equitable, of the judgment prevents the right of set-off from 
attaching. The assignee’s equity being prior in time is supe- 
rior. 

Where a client agrees that his attorney shall have a paramount 
lien upon the claim in suit for his fees, charges and disburse- 


) Bishop v. Garcia, 14 Abb. (N. Y.) 393; Ely v. Cook, 28 N. Y. 365; Will- 
(N.8.) 69; Dodd v. Brott, 1 Minn. 270. iams v. Ingersoll, 89 N. Y. 508. 

2 Terney v. Wilson, 45 N. J. L. 282; 3 Terney v. Wilson, 45 N. J. L. 
Middlesex Freeholders v. State Bank, 282, Bradt v. Koon, 46 Cow. (N. Y.) 
38. N. J. Eq. 36; s.c. 19 Cent. L. J. 416. 
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ments and to secure this agreement executes a power or attor. 
ney to a third person giving him the control of the suit, such 
power of attorney with the agreement operates to vest in the 
attorney an interest in the claim, of which he cannot be divested 
by the client of his own motion without satisfying his part of 
the agreement. It is the duty and practice of courts to protect 
attorneys in rights so acquired against the hostile acts of those 
from whom they are acquired.! 

A lien upon a chose in action may be created by parol. Thus, 
an oral agreement by a client with his attorney that the latter 
should have a lien for all sums that the client might become 
entitled to from any of the suits or proceedings conducted by the 
attorney, which lien should be stiperior to any right the client 
might have, was held to operate as an equitable lien upon an 
award to the client as damages for a malicious prosecution.? 

An attorney’s lien is superior to the rights of an assignee of the 
judgment to another.* 

X. An Arrorney’s Lien is Not DEFEATED BY ATTACHMENT, 
oR BY THE CLientT’s Bankruprcy.— An attorney’s lien on a 
judgment is superior to the lien of a subsequent attaching credi- 
tor. It is immaterial whether the client be the plaintiff or 
defendant in the suit. In equity, especially, the position of the 
party is of no consequence, because a nominal defendant may be 
adjudged entitled to the whole or a part of the funds in contro- 
versy. In equity, also, an attorney may have a lien before 
judgment by virtue of a special agreement that he shall be com- 
pensated out of the fund recovered; and such lien prevails against 
an attaching creditor of the client.6 It matters not that such 
agreement is by parol and not in writing; and it is not needful 
in order to make such lien valid that notice of it should be given 
to the debtors.® 


! Stewart v. Hilton, 19 Blatchf. 290. Damson v. Robertson, 12 Lea (Tenn.), 
2 Williams v. Ingersoll, 89 N.Y.508; 372; Milier wv. Newell, 20 S. C. 
Middlesex Freeholders v. State Bank, 123; s. c. 47 Am. 833; Hutchinson 
88 N.J. Eq. 36; s.c. 19 Cent. L. J. 393. v. Howard, 15 Vt. 544; Weed ». 
8 Cunningham v. McGrady, 2 Bax. Boutelle, 56 Vt. 570, 581. 

(Tenn.) 141; Longworth v. Handy, 2 5 Williams v. Ingersoll, 23 Hun, 
Dis. (Ohio) 75. 284; s. c. 89 N. Y. 508. 

* Moule, Ex parte, 5 Madd. 462; ® Williams v. Ingersoll, supra. 
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An attorney's lien is not defeated by the insolvency or bank- 
ruptcy of the client pending the action, if judgment is finally 
entered in his favor.' The assignee in insolvency or bankruptcy 
stands in the debtor’s place and takes the estate burdened by the 
equitable incumbrance of the lien. Thus, where a railroad com- 
pany, pending an action against it, became insolvent and a receiver 
wis appointed, and a judgment for costs was afterwards entered 
in its favor, it was held that the receiver had no title to such 
costs; and the other party to the action having paid the judg- 
ment to the receiver with notice of the lien, was not protected 
from an execution issued to the attorney on such judgment .? 

But, as against the judgment debtor, if he obtains a discharge in 
bankruptcy or insolvency after the rendition of the judgment, 
the attorney’s lien upon the judgment is discharged with the 
judgment, like any other debt of the bankrupt.® 

In equity an attorney has a lien for his fees and disbursements 
upon a fund in court recovered by his services.4 This lien can 
not be defeated by the insolvency of the clieut, or by his assign- 
ment of the fund. His assignee in bankruptey or his assignee 
by purchase takes the fund subject to the attorney’s lien with 
which it was affected as against the client. 

But a court of equity before awarding any part of the fund in 
sitisfaction of the attorney’s lien will inquire if the fee is rea- 
sonable. 

XI. An Arrorney’s Lien on Lanp witch ts THE SubBsect- 
MaTTrer OF THE Suit. — An attorney has uo lien on his client’s 
lands for services rendered in defending them against an effort 
to charge them with the payment of the debt of another; ® nor 
for services in prosecuting a suit in equity to establish the title of 
his client to the lands.*. To extend the attorney’s lien to lands 


' Cooke r. Thresher, 51 Conn. 105. 4 Madd. 391; Moule, Ex parte, 5 Madd. 

* Bailey, In re, 66 How. (N. Y.) Pr. 463; Jones rv. Frost, L. R. 7 Ch. 773. , 
‘4; Clark v. Binninger, 1 Abb. (N. Y.) 5 McCain v. Portis, 42 Ark. 402. 
N.C. 420. ® Shaw r. Neale, 6 H. L. Cas. 581; 

Blumenthal rv. Anderson, 91 Lee rv. Winston, 68 Ala. 402; McWill- 
M71. iams vr. Jenkins, 72 Ala. 480, 

4Turwin v. Gibson, 3 Atk. 720: 7 McCullough r. Flournoy, 69 Ala. 
Price, Ex parte, 2 Ves.; Skinner v. 189: Hinson vr. Gamble, 65 Ala. 605; 
Sweet, 3 Mad. 245; Laun v. Charde, Hanger v. Fowler, 20 Ark. 667: Smal. 
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recovered in a suit would be, in effect, creating an equitable 
mortgage in his favor, and would be subject, not only to the ob. 
jections urged against such a lien in England, but in this country, 
to the further objection that it would be contrary to the policy 
of our registry system.' 


In Iowa it is held that an attorney’s lien for his fee upon the 
judgment recovered does not attach to land which is sold in sat. 


isfaction of the judgment and purchased by the client.? 

In Tennessee, however, it is held that an attorney is entitled to 
an equitable lien on the proper y or thing in litigation, whether 
real or personal, for his just and reasonable fees, and the client 


ley v. Clark, 22 Vt. 598; Cozzens 
Whitney, 3 R. [. 79; Humphrey 
Browning, 46 Ill. 476; Stewart v. 
Flowers, 44 Miss. 513; Martin v. Har. 
rington, 57 Miss. 208; Cozzens v. Whit- 
ney, 3 R. 1.79. 

Otherwise in Tennessee; Hunt v. 
McClanahan, 1 Heisk. 503; Brown vr. 
Bigley, 3 Tenn. Ch. 618. 

In some early cases in England a 
lien seems to have been given upon 
the land in favor of the solicitor; as 
where a solicitor had been employed 
by the committee of a lunatic, he was 
regarded as subrogated to the lien of 
the committee upon the lunatic’s es- 
tate, both real and personal. Barnesley 
v. Powell, Amb. 102; Ex parte Price, 
2 Ves. 407; referred to by Chancellor 
Kent, In re Southwick, 1 Johns. Ch. 
22. In the cases first cited there isa 
dictum by Lord Hardwicke to the 
effect that a solicitor has a lien on the 
estate recovered in the hands of his 
client. 

But the House of Lords in Shaw v. 
Neale, 6 H. L. Cas. 581, repudiated the 
doctrine that an attorney or solicitor 
has an implied lien on the estate re- 
covered. Interrupting the argument 
Lord Wensleydale said: ‘*I never 
heard such a proposition at law.’’ 
Lord St. Leonards: Nor I in equity.”’ 


In consequence of the decision jy 
Shaw v. Neale, supra, it was enacted 
by 23 and 24 Vic., ch. 127, see. 28, that 
in every case in which an attorney or 
solicitor shall be employed to prose- 
cute or defend any suit, the court or 
judge before whom the suit has been 
heard may declare such attorney or 
solicitor entitled to a*charge upon the 
property preserved 
through his instrumentality for the 
costs, charges and expenses of or ip 
reference to such suit. This statute 
has been the subject of construction or 
application in several cases. See 16 
Ir. L. T. 331, 345, 475. 

Of course the lien under this statute 
is confined to the client's interest in 
the land. Thus, if a tenant in tail 
employs a solicitor to defend a suit, 
the latter gets a charge on the estate 
of his client, but not on that in the re- 
mainder. If the client bars the estate 
tail, and gets the fee, the solicitor gets 
a charge on the fee; but otherwise 
only on the interest of the client. 
Berrie v. Howitt, L. R. 9 Eq. 1. 

1 Hanger v. Fowler, 20 Ark. 667; 
Ilumphrey v. Browning, 46 Ill. 476. 

* Cowen v. Boone, 48 Lowa, 350. 
And see Wishard v Biddle, 64 Iowa, 
526, 528; otherwise in Arkansas ; Por- 
ter v. Hanson, 36 Ark. 591. 
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cannot, While the suit is pending, so dispose of the subject-mat- 
ter in dispute as to deprive him of his lien.’ 

His lien upon land which is the subject of a decree is also en- 
titled to priority of satisfaction over the lien of a judgment 
creditor of the client acquired subsequently to the decree.? The 
creditor’s right is against the property of the debtor, and not 
against the interest of a third person in such property, though 
this interest be a mere lien or equity. 

Independent of the registration laws the creditor’s equity is 
equal and not superior to the equity of third persons, and there- 
fore, Whichever is prior in time has the better right.* 

But the defendant’s solicitor is not entitled to a lien on his 
client’s land for services rendered in defending a suit in which it 
was sought to establish a resulting trust in such lands, although 
the defense was successful. The lien exists only in case of the 
actual recovery of land by a suit instituted for that purpose. It 
cannot be extended to services which merely protect an existing 
title or right to property.* 

XII. Warver or aN AtrorNey’s Lien. — This lien may be 
waived by an arragement or transaction between the attorney 
and his client, which shows the attorney’s intention to rely upon 
wme other security or mode of payment; but the lien will be 


1 Hunt v. McClanahan, 1 Heisk. 
33; Perkins v. Perkins, 9 Heisk 95. 
But when the land in controversy is 


common law. It was a logical result 
of this tendency that our Supreme 
Court should follow the lead of Lord 
conveyed to the complainant partly in Hardwicke, made before the Revolu- 
exchange for land conveyed to the tion, rather than the modern doctrine 
defendant, the attorney of the latter of the House of Lords. 
has no lien for his fees on the land both natural and wise that the lien of 
so conveyed to his client. Sharp v. the lawyer on the fruits of his profes- 
Fields, 5 Lea, 326. sional labor should be treated as 

? Pleasants v. Kortrecht, 5 Heisk. equitable, rather than legal. The 
694, though the principle perhaps isnot proper administration of justice is 
properly applied to the facts. ‘*The essential to the well-being of the 
inclination of the courts of this republic, and cannot be secured with- 


And it was 


country,and none more so than those 
of this State, has been to enlarge the 
doctrine of equitable liens and charges 
with a view to the attainment of the 
ends of justice, without much respect 
for the technical restrictions of the 


out an enlightened and prosperous 
bar.” Brown v. Bigley, 3 Tenn. Ch. 
618. 
5 Brown v. Bigley, supra. 
Garner v. Garner, 1 Lea, 29. And 


wd. 


see Guild v. Borner, 7 Lea, 266. 
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regarded as existing, unless the intention that it shall not con. 
tinue manifestly appears.! The taking of a promissory note 
hy the attorney does not necessarily imply a waiver of his lien, 
for this may have been given merely for the purpose of fixing 
the amount of the debt. But the taking of a distinct and inde. 
pendent security, will generally amount to a waiver of the lien, 
for the attorney in such case has carved out his own security, 
and is presumed to have intended to waive his lien. It is true, 
however, that the waiver arising from the acceptance of collat- 
eral security, is presumptive only, and may be rebutted by 
evidence of an intention not to rely exclusively upon it, but to 
retain the equitable lien.* 

An attorney’s lien upon a judgment is waived by his procuring 
atranster to his client of land attached in the suit in satisfaction 
of the judgment. His lien upon the judgment does not follow 
the land when the title is perfected in the client. Subsequent 
purehasers of the land from the client have a right to suppose the 
lien has been waived or satisfied.* 

An attorney’s lien upon a judgment is not discharged by his 
delay in collecting it, though this delay be for several years.‘ 

It is not lost though his claim against his client is barred by the 
statute of limitations.® 

It is not divested by his allowing his claim to become dor- 
mant, so that it has to be revived by other attorneys.® 

Neither is it lost by the attorney’s receiving or collecting a part 
of the judgment and paying over the part so collected to his 
client without deducting his fees. He can enforce his lien upon 
the balance of the judgment.’ 

XIII. An Arrorney’s Remeptes ror Exrorcine Liey.— 
In general it may be said that the attorney has the same remedial 
process as his client to obtain satisfaction to the extent of his 
lien, inasmuch as he is regarded to that extent as an equitable 
assignee of the judgment. Therefore, where «a judgment has 
een rendered for the defendant in a replevin suit, the attorney 


1 Renick v. Ludington, 16 W. Va. * Stone v. Hyde, 22 Me. 318. 
378. 5 Higgins v. Scott, 2 B. & Ad. 413, 
2 Renick v. Ludington, supra. ® Jenkins v. Stephens, 60 Ga. 216. 


3 Cowen v. Boone, 48 Lowa, 350. * Hooper v. Brundage, 22 Me. 460. 
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has a right to enforce the replevin bond taken from the plaintiff 
fortthe return of the goods. And if the sheriff has taken an 
insufficient bond, the attorney has a right to the damages which 
may be recovered from the sheriff for his neglect in taking such . 
bond. The judgment in such suit belongs to the attorney to the 
extent of his lien." 

An attorney who has prosecuted a bastardy process to final 
judgment and execution has a lien upon the bond given by the 
respondent in that process.? 

When an attachment has been made, the lien of the attach- 
ment inures to the benefit of the attorney for his fees and costs, 
and this cannot be defeated by any settlement made by the 
client with the debtor, without his consent.* 

But the attorney can hardly be considered as the assignee of 
the judgment in such a sense as to entitle him to go into another 
court to enforce his lien by an action in his own name.‘ 

The attorney may enforce his lien by an action on the judg- 
ment in.the name of the creditor.® 

The lien of an attorney upon a judgment is enforced accord- 
ing to the law of the state where the judgment was recovered 
and the lien attached, and not according to the law of another 
state where it is sought to collect the judgment.® 

When the parties have collusively settled a suit before judg- 
ment with the design of preventing the attorney from obtaining 
his costs or fees, the court may allow the attorney to goon with 
the suit and obtain a judgment for the amount of his costs or 
fees, notwithstanding the settlement.” If the settlement has been 
filed in the court, the attorney should first obtain an order setting 
itaside. His course then is to bring the case to trial and final 
judgment in the name of his client. He is not entitled to an 
order to enter judgment for the amount of his costs without 


Newbert v. Cunningham, 50 Me. * Rasquin v. Knickerbocker Stage 
Co. 12 Abb. (N. Y.) Pr. 324; People 
* Bickford v. Ellis, 50 Me. 121. v. Hardenbergh, 8 Johns. (N. Y.) 335: 
* Gist v. Hanley, 33 Ark. 233. Talcott v. Bronson, + Paige (N. Y.) 
* Adams v. Fox, 40 Barb. (N. Y.) 442. 501; Chase v. Chase, 65 How. (N.Y. 
> Stone v. Hyde, 22 Me. 318. Pr. 306. 
® Citizen’s Nat. Bank v. Culver, 54 
N. H. 327; s. c. 20 Am. R. 134. 
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bringing the cause to trial; and a judgment so obtained is irreg. 
ular.’ In such cases the attorney must establish the collusion. 

In New York, according to the later and present practice, the 
attorney is entitled to proceed with the action without first ob- 
taining leave of the court to do so.2 He may prosecute the suit 
to trial and final judgment in the name of his client with a view 
to the protection of his own rights. 

The English practice in such cases seems to have been for the 
attorney whose lien has been destroyed by the conduct of the 
parties to move the court to vacate the satisfaction of judgment 
and to apply fora rule calling upon the opposite party to pay him 
his costs.* Although the parties to the suit have collusively 
settled the judgment, the attorney, has no such authority over the 
execution in his hands as to enforce it against the judgment 
debtor of his own mere motion and without his client’s consent. 
He must apply to the equitable jurisdiction of the court.5 

A similar mode of practice prevails, or has prevailed, in some 
of our State courts. 

The plaintiff's attorney may also be protected upon his appli- 
cation to the court for a rule restraining the judgment debtor 
from paying the money to the plaintiff until the attorney’s lien 
is satisfied. 

An application to the court by an attorney to protect his lien 
upon a judgment is addressed to the discretion of the court.‘ 
The right of the attorney to claim the lien should be clear, to 
justify the court’s interference. But it has the power to inter- 
fere, whether the lien be for the taxable costs or for compensa- 
tion, when a lien for this is given by statute. When the amount 
of compensation is in dispute, the court may direct that a suffi- 
cient sum to cover the claims be brought into court to await 


' Pickard pv. Yencer, 21 Hun (N. Y.), 
403; Wilber ». Barker, 24 Jb. 24. 

2 Lang v. Buffalo Seamen’s Union, 
22 Alb. L. J. 114. 

8 Forstman v. Schulting, 35 Hun, 
504; Wilkins v. Barber, 24 Hun, 24; 
Pickard v. Yencer, 10 Week. Dig. 271. 

The case of Goddard v. Trenbath, 
24 Hun, 182, holding that leave of 
court must be obtained to prose- 


cute the suit in such cases is over- 
ruled. 

* Welsh v. Hole, 1 Doug. 238; 
Graves vy. Eades, 5 Taunt. 429; Reid 
v. Dupper, 6 T. R. 361; Charlwood »v. 
Berridge, 1 Esp. 345. 

5 Barker v. St. Quintin, 12 M. & W. 
441; Brunsdon vy. Allard, 2 E. & E. 17, 
25. 

6 Adams v. Fox, 40 Barb. (N. Y.) 442. 
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an action at law, or other procedure between the attorney and 
client to settle the amount.’ 

In Indiana a complaint by an attorney to set aside an entry of 
satisfaction of « judgment on the ground that it was fraudu- 
lently made, should allege the amount of fees due him, either 
by stating the contract with his client respecting his fees, or by 
averring the value of his services.’ 

In some cases the courts, after declaring the lien, have directed 
a reference to a master to determine the proper amount of the 
attorney’s charges ;* but perhaps the better practice is to declare 
the lien and leave the attorney to enforce his claim by an appro- 
priate proceeding against his client.‘ 

Upon an application by a solicitor for money which has been 
paid into court under a decree, his claim cannot be passed upon 
without notice to his client and proof to maintain his claim, 
though the client has assigned to him the cause of action upon 
which the decree was founded as security for his services.5 

But if the attorney waits for an unreasonable time after his 
client has settled with the opposite party, and discharged the judg- 
ment, the satisfaction will not be set aside in order to allow the 
attorney to obtain his costs. Great and unreasonable delays and 
laches on his part in asserting his rights are fatal to his claim, as 
they would be to the claim of any ordinary suitor. Although pro- 
ceedings by an attorney to enforce his claim do not constitute an 
action within the literal operation of the statute of limitations, yet 
in enforcing a remedy of this character, depending upon the equi- 
table powers of the court, and, to a certain extent, upon its discre- 
tion, it will in general be governed by the analogy of the statute.” 

After the litigation is ended and the client has possessed him- 
self of the entire fund recovered by the litigation, the court 
has no power to give relief to the atforney.® 

An attorney is not bound to make himself a party to the record 


1 Adams v. Fox, supra; Fox v. Fox, 4 Perkins v. Perkins, 9% Heisk. 
How. (N. Y.) 417. 
ack v. Black, 32 N. J. Eq. 74. 
Dunning v. Galloway, 47 Ind. 182. 6 Winans v. Mason, 33 Barb. (N. Y.) 
’ Hunt v. McClanahan, 1 Heisk. 522. 
(Tenn.) 503; Yourie v. Nelson, 1 ? Richardson v. Brooklyn C. & N. R. 
Tenn. Ch. 614; Bowling v. Scales, 7d. Rk. Co., 7 Hun (N.Y.), 69. 
618; Barnes v. Taylor, 30 N.J. Eq. 467. 5’ Whittle v. Newman, 34 Ga. 379. 
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in order to enforce his lien for fees against a judgment obtained 
for his client. If he has given notice to the judgment debtor of 
his lien, he may enforce it notwithstanding a compromise and 
settlement between the judgment debtor and his client: the 
court may, however, allow the attorney to intervene, after 
judgment, and be made a party to the suit, when that course 


seems necessary for the protection of his rights.' B 
In Nebraska it is said that under some circumstances the 
attorney may properly be admitted as a party plaintiff in the _ 
action, for the purpose of protecting and enforcing his lien. In seta 
such proceeding it would be the proper practice for the attorney, byt 
on being admitted as a party, to file a petition in his own name _ 
against both plaintiff and defendant, setting forth the particu- for 
lars of his claim so that, if it be disputed, answers could be filed, sory 
and issues made up as in other cases.? othe 
In an action to dissolve a partnership the court will not ap- of 
point a receiver inorder to secure the lien of the plaintiff ’s attor- adje 
ney; for a receiver is appointed in such an action only when it ote 
is absolutely necessary to do so for the protection of the prop- Uni 
erty. Ifthe attorney has given notice of his claim before the “ 
settlement, he may be allowed to go on with the suit and enter sal 
up judgment for his costs.* of 
In proceedings to wind up an insolvent life insurance company pla 
an attorney was retained by certain policy holders, and appeared - 
in their behalf. A dividend to each of his clients was declared, try 
whereupon he claimed a lien and moved that the receiver pay app 
the dividends to him. It did not appear that these policy — 
holders were formal parties to the proceedings, or that the wa 
attorney entered his appearance of record, nor that his serv- fro 
ices procured the dividends. The attorney’s motion was denied, : 
except upon his filing authority from his clients to receive bri 
such dividends. It was doubted whether he had any lien under = 
the code; and whether he had or not, the court could not make o& 
an order practically enforcing a lien without notice to the _ 
clients.‘ Leonarp A. Jones. 
Boston, Mass. 
1 Patrick v. Leach, 3 McCrary, 555; 3 Anon., 2 Daly (N. Y.), 533. i 
s.c. 17 Fed. Rep. 476. 4 Attorney-General v. N. A. L. Ins. prin 


2 Reynolds v. Reynolds, 10 Neb. 574. Co., 93 N. Y. 387. 
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TEXT OF THE INTERSTATE COMMERCE BILL.’ 


An Act to Regulate Commerce. 


Be it enacted by the Senate and House of Representatives 
of the United States in Congress assembled, That the pro- 
visions of this act shall apply to any common carrier or carriers 
engaged in the transportation of passengers or property wholly 
by railroad, or partly by railroad and partly by water when both 
are used, under a common control, management, or arrangement, 
for a continuous carriage or shipment, from one State or Terri- 
tory of the United States or the District of Columbia, to any 
other State or Territory of the United States, or the District 
of Columbia, or from any place in the United States to an 
adjacent foreign country, or from any place in the United 
States through a foreign country to any other place in the 
United States, and also to the transportation in like meuner 
of property shipped from any place in the United States 
toa foreign country and carried from such place to a_ port 
of transhipment, or shipped from a foreign country to any 
place in the United States and carried to such place from a 
port of entry in the United States or an adjacent foreign coun- 
try: provided, however, that the provisions of this act shall not 
apply to the transportation of passengers or property, or to the 
receiving, delivering, storage or handling of property, wholly 
within one State, and not shipped to or from a foreign country 
from or to any State or Territory as aforesaid. 

The term ** railroad’’ as used in this act, shall inelude all 
bridges and ferries used or operated in connection with any rail- 
road, and also all the road in use by any corporation operating 
a railroad, whether owned or operated under a contract, agree- 
ment, or lease ; and the term ** transportation’’ shall include all 
instrumentalities of shipment or carriage. 

' At the time of our going to press this bill had passed both houses of Con- 
gress and awaits the action of the President. The probability that he will ap- 


prove it, or that if he vetoes it*it will be passed over his veto, justifies us in 
printing it without further delay. — Eps. Am. Law Rey. 
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All charges made for any service rendered or to be rendered 
in the transportation of passengers or property as aforesaid, or 
in connection therewith, or for the receiving, delivering, storage, 
or handling of such property, shall be reasonable and just; and 
every unjust and unreasonable charge for such service is pro- 
hibited and declared to be unlawful. 

Sec. 2. That if any common carrier, subject to the pro- 
visions of this act, shall, directly or indirectly, by any special 
rate, rebate, drawback, or other device, charge, demand, col- 
lect, or receive, from any person or persons, a greater or less 
compensation for any service rendered, or to be rendered, in 
the transportation of passengers or property subject to the pro- 
visions of this act, than it charges, demands, collects, or receives 
from any other person or persons for doing for him or them a like 
and contemporaneous service in the transportation of a like kind 
of traffic under substantially similar circumstances and conditions, 
such common carrier shall be deemed guilty of unjust discrimina- 
tion, which is hereby prohibited and declared to be unlawful. 

Sec. 3. That it shall be unlawful for any common carrier 
subject to the provisions of this act to make or give any undue 
or unreasonable preference or advantage to any particular person, 
company, firm, corporation, or locality, or any particular descrip- 
tion of traffic, in any respect whatsoever, or to subject any 
particular person, company, firm, corporation, or locality, or 
any particular description of traffic, to any undue or unreason- 
able prejudice or disadvantage in any respect whatsoever. 

Every common carrier subject to the provisions of this act 
shall, according to their respective powers, afford all reasonable, 
proper, and equal facilities for the interchange of traflic between 
their respective lines, and for the receiving, forwarding, and de- 
livering of passengers and property to and from their several 
lines, and those connecting therewith, and shall not discriminate 
in their rates and charges between such connecting lines; but 
this shall not be construed as requiring any such common carrier 
to give the use of its tracks or terminal facilities to another car- 
rier engaged in like business. 

Sec. 4. That it shall be unlawful for any common carrier 
subject to the provisions of this act to charge or receive any 
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greater compensation in the aggregate for the transportation of 
passengers, or of like kind of property, under substantially simi- 
lar circumstances and conditions, for a shorter than for a longer 
distance over the same line in the same direction, the shorter being 
included within the longer distance ; but this shall not be con- 
strued as authorizing any common carrier within the terms of 
this act to charge and receive as great compensation for a shorter 
as fora longer distance: Provided, however, that upon applica- 
tion to the commission appointed under the provisions of thisact, 
such common carrier may, in special cases, after investigation by 
the commission, be authorized to charge less for longer than for 
shorter distances for the transportation of passengers or property ; 
and the commission may from time to time prescribe the extent 
to which such designated common carrier may be relieved from 
the operation of this section of this act. 

Sec. 5. That it shall be unlawful for any common carrier sub- 
ject to the provisions of this act to enter into any contract, agree- 
ment, or combination with any other common carrier or carriers 
for the pooling of freights of different and competing railroads, 
or to divide between them the aggregate or net proceeds of the 
earnings of such railroads or any portion thereof; and in any 
case of an agreement for the pooling of freights as aforesaid, 
each day of its continuance shall be deemed a separate offense. 

Sec. 6. That every common carrier subject to the provisions 
of this act shall print and keep for public inspection schedules 
showing the rates and fares and charges for the transportation of 
passengers and property which any such common carrier has 
established, and which are in force at the time upon its railroad, 
as defined by the first section of this act. The schedules printed 
as aforesaid by any such common carrier shall plainly state the 
places upon its railroad between which property and passengers 
will be carried, and shall contain the classification of freight in 
force upon such railroad, and shall also state separately the ter- 
minal charges, and any rules or regulations which in any wise 
change, affect, or determine any part of the aggregate of sueh 
aforesaid rates and fares and charges. Such schedules shall be 
plainly printed in large type, of at least the size of ordinary pica, 
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and copies for the use of the public shall be kept in every depot 
or station upon any such railroad, in such places and in such 
form that they can be conveniently inspected. 

Any common carrier subject to the provisions of this act re- 
ceiving freight in the United States to be carried through a for- 
eign country to any place in the United Sates shall also in like 
manner print and keep for public inspection, at every depot 
where such freight is received for shipment, schedules showing 
the through rates established and charged by such common car- 
rier to all points in the United States beyond the foreign coun- 
try to which it accepts freight for shipment; and any freight 
shipped from the United States through a foreign country into 
the United States, the through rate on which shall not have been 
made public as required by this act, shall, before it is admitted 
into the United States from said foreign country, be subjected 
to customs duties as if said freight were of foreign production; 
and any law in conflict with this section is hereby repealed. 

No advance shall be made in the rates, fares, and charges 
which have been established and published as aforesaid by any 
common carrier, in compliance with the requirements of this 
section, except after ten days’ public notice, which shall plainly 
state the changes proposed to be made in the schedule then in 
force, and the time when the increased rates, fares, or charges 
will go into effect ; and the proposed changes shall be shown by 
printing new schedules, or shall be plainly indicated upon the 
schedules in force at the time and kept for public inspection. 
Reductions in such published rates, fares, or charges, may be made 
without previous public notice ; but whenever any such reduction 
is made notice of the same shall immediately be publicly posted, 
and the changes made shall immediately be made public by print- 
ing new schedules, or shall immediately be plainly indicated 
upon the schedules at the time in force and kept for public in- 
spection. 

And when any such common carrier shall have established and 
published its rates, fares, and charges, in compliance with the pro- 
visions of this section, it shall be unlawful for such common 
earrier to charge, demand, collect, or receive, from any person 
or persons a greater or less compensation for the transportation 
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of passengers or property, or for any service in connection there- 
with, than is specified in such public schedule of rates, fares, and 
charges as may at the time be in force. 

Every common carrier subject to the provisions of this act shall 
file with the commission hereinafter provided for copies of it~ 
schedules of rates, fares, and charges which have been established 
and published in compliance with the requirements of this sec- 
tion, and shall promptly notify said commission of all changes 
made in the same. Every such common carrier shall also file 
with said commission copies of all contracts, agreements, or ar- 
rangements with other common carriers in relation to any traftic 
affected by the provisions of this act to which it may be a party. 
And in cases where passengers and freight pass over continuous 
lines or routes operated by more than one common carrier, and 
the several common carriers operating such lines or routes es- 
tablish joint tariffs or rates, or fares or charges for such con- 
tinuous lines or routes, copies of such joint tariffs shall also, in 
like manner, be filed with said commission. Such joint rates, 
faves, and charges on such continuous lines so filed as aforesaid 
shall be made public by such common carriers when directed by 
said commission, in so far as may, in the judgment of the com- 
mission be deemed practicable ; and said commission shall, from 
time to time prescribe the measure of publicity which shall be 
given to such rates, fares, and charges, or to such part of them 
as it may deem it practicable for such common carriers to pub- 
lish, and the places in which they shall be published; but no 
common carrier party to any such joint tariff shall be liable for 
the failure of any other common carrier party thereto, to observe 
and adhere to the rates, fares, or charges thus made and pub- 
lished. 

If any such common carrier shall neglect or refuse to file or 
publish its schedules or tariffs of rates, fares, and charges, as 
provided in this section, or any part of the same, such common 
carrier shall, in addition to other penalties herein prescribed, be 
subject to a writ of mandamus to be issued by any Circuit Court 
of the United States in the judicial district wherein the princi- 
pal office of said common carrier is situated or wherein such 
offense may be committed, and if such common carrier be a 
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foreign corporation, in the judicial circuit wherein such common 
carrier accepts traffic and has an agent to perform such service, 
to compel compliance with the aforesaid provisions of this sec. 
tion; and such writ shall issue in the name of the people of the 
United States, at the relation of the commissioners appointed 
under the provisions of this act; and failure to comply with its 
requirements shall be punishable as and fora contempt; and the 
said commissioners, as complainants, may also apply, in any 
such Cireuit Court of the United States, for a writ of injunction 
against such common carrier, to restrain such common carrier 
from receiving or transporting property among the several States 
and territories of the United States, or between the United States 
and adjacent foreign countries, or between ports of tranship- 
ment and of entry and the several States and Territories of 
the United States, as mentioned in the first section of this 
act, until such common carrier shall have complied with the 
aforesaid provisions of this section of this act. 

Sec. 7. That it shall be unlawful for any common carrier sub- 
ject to the provisions of this act toenter into any combination, con- 
tract, or agreement, expressed or implied, to prevent, by change 
of time schedule, carriage in different cars, or by other means or 
devices, the carriage of freights from being continuous from the 
place of shipment to the place of destination; and no break of 
bulk, stoppage, or interruption made by such common carrier 
shall prevent the carriage of freights from being and being treated 
ws one continuous carriage from the place of shipment to place of 
destination, unless such break, stoppage, or interruption was made 
in good faith for some necessary purpose, and without any in- 
tent to avoid or unnecessarily interrupt such continuous carriage 
or to evade any of the provisions of this act. 

Sec. 8. That in case any common carrier subject to the 
provisions of this act shall do, cause to be done or permit 
to be done any act, matter, or thing in this act prohibited 
or declared to be unlawful, or shall omit to do any act, 
matter, or thing in this act required to be done, such com- 
mon carrier shall be liable to the person or persons injured 
thereby for the full amount of damages sustained in consequence 
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of any such violation of the provisions of this act, together with 
a reasonable counsel or attorney’s fee, to be fixed by the court 
in every case of recovery, which attorney’s fee shall be taxed 
and collected as part of the costs in the case. 

Sec. 9. That any person or persons claiming to be damaged by 
any common carrier subject to the provisions of this act may 
either make complaint to the commission, as hereinafter provided 
for, or may bring suit in his or their own behalf for the recovery 
of the damages for which such common carrier may be liable under 
the provisions of this act in any District or Circuit Court of the 
United States of competent jurisdiction; but such person or per- 
sons shall net have the right to pursue both of said remedies, and 
must, in each case, elect which one cf the two methods of pro- 
cedure herein provided for he or they will adopt. In any such 
action brought for the recovery of damages the court before 
which the same shall be pending may compel any director, offi- 
cer, receiver, trustee, or agent of the corporation or company de- 
fendant in such suit to attend, appear, and testify in such case, 
and may compel the production of the books and papers of such 
corporation or company party to such suit; the claim that any 
such testimony or evidence may tend to criminate the person giv- 
ing such evidence shall not excuse such witness from testifying, 
but such evidence or testimony shall not be used against such 
person on the trial of any criminal proceeding. 

Sec. 10. That any common carrier subject to the provisions of 
this act, or whenever such common carrier is a corporation, any 
lirector or officer thereof, or any receiver, trustee, lessee, agent 
or person acting for or employed by such corporation, who, alone 
or with any other corporation, company, person, or party, shall 
willfully do or cause to be done, or shall willingly suffer or permit 
to be done any act, matter, or thing in this act prohibited or de- 
clared to be unlawful, or who shall aid or abet therein, or shall 
willfully omit or fail to do any act, matter, or thing in 
this act required to be done, or shall cause or willingly suf- 
fer, or permit any act, matter, or thing so directed or required 
by this act to be done not to be so done, or shall aid or abet any 
such omission or failure, or shall be guilty of any infraction of 
this act, or shall aid or abet therein, shall be deemed guilty of a 
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misdemeanor, and shall upon conviction thereof in any District 
Court of the United States within the jurisdiction of which such 
offense was committed, be subject to a fine of not to exceed 
$5,000 for each offense. 

Sec. 11. That a commission is hereby created and established 
to be known as the Interstate Commerce Commission, which shall 
be composed of tive commissioners, who shall be appointed by 
the President, by and with the advice and consent of the Senate. 
The commissioners first appointed under this act shall continue 
in office for the term of two, three, four, five, and six years, re- 
spectively, from the first day of January, Anno Domini eighteen 
hundred and eighty-seven, the term of each to be designated by 
the President ; but their successors shall be appointed for terms 
of six years, except that any person chosen to fill a vacancy shall 
be appointed only for the unexpired term of the commissioner 
whom he shall succeed. Any commissioner may be removed by 
the President for inefficiency, neglect of duty, or malfeasance in 
office. Not more than three of the commissioners shall be ap- 
pointed from the same political party. No person in the employ 
of or holding any official relation to any common currier subject 
to the provisions of this act, or owning stock or bonds thereof, 
or who is in any manner pecuniarily interested therein, shall enter 
upon the duties of or hold such office. Said commissioners shall 
not engage in any other business, vocation, oremployment. No 
vacancy in the commission shall impair the right of the remain- 
ing commissioners to exercise all the powers of the commission. 

Sec. 12. That the commission hereby created shall have au- 
thority to inquire into the management of the business of all 
common carriers subject to the provisions of this act, and shall 
keep itself informed as to the manner and method in which the 
sume is conducted, and shall have the right to obtain from such 
common carriers full and complete information necessary to en- 
able the commission to perform the duties and carry out the ob- 
jects for which it was created, and for the purposes of this act 
the commission shall have power to require the attendance and 
testimony of witnesses, and the production of all books, papers, 
tariffs, contracts, agreements and documents relating to any 


matter under investigation, and to that end may invoke the aid of 


court of the United States in requiring the attendance and 
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testimony of witnesses, and the production of books, papers and 
documents under the provisions of this section. 

And any of the Circuit Courts of the United States within the 
jurisdiction of which such inquiry is carried on may, in case of 


coutumucy or refusal to obey a subpeena issued to any common 
carrier subject to the provisions of this act, or other persons, 
issue an order requiring such common carrier or other person to 
appear before said commission (and produce books and papers, 
if so ordered ), and give evidence touching the matter in ques- 
tion; and any failure to obey such order of the court may be 
punished by such ¢ourt as a contempt thereof. The claim that 
any such testimony or evidence may tend to criminate the per- 
son giving such evidence, shall not excuse such witness from 
testifying, but such evidence or testimony shall not be used 
against such person on the trial of any criminal proceeding. 

Sec. 13. That any person, firm, corporation, association, 
or any mercantile, agricultural, or manufacturing society, or 
any body politic or municipal organization, complaining of 
anything done or omitted to be done by any common carrier 
subject to the provisions of this act in contravention of 
the provisions thereof, may apply to said commission by peti- 
tion, which shall briefly state the facts, whereupon a statement 
of the charges thus made shall be forwarded by the com- 
mission to such common carrier, who shall be called upon to 
satisfy the complaint or to answer the same in writing within a 
reasonable time, to be specitied by the commission. If such 
common carrier, Within the time specified, shall make rep ration 
for the injury alleged to have been done, said carrier shall be 
relieved of liability to the complainant only for the particular 
violation of law thus complained of. If such carrier shall not 
satisfy the complaint within the time specified, or there shall ap- 
pear to be any reasonable ground for investigating said com- 
plaint, it shall be the duty of the commission to investigate the 
matter complained of in such manner and by such means as it 
shall deem proper. 

Said commission shall in like manner investigate any complaint 
forwarded by the Railroad Commissioner or Railroad Commis- 
sion of any State or Territory, at the request of such commis- 
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sioner or commission, and may instituteany inquiry on its own 
motion in the same manner and to the same effect as though 
complaint had been made. 

No complaint shall at any time be dismissed because of the 
absence of direct damage to the complainant. 

Sec, 14. That’ whenever an investigation shall be made by 
said commission it shall be its duty to make a report in 
writing in respect thereto, which shali include the findings 
of the fact upon which the conclusions of the commission are 
based, together with its recommendations as to what reparation, 
if any, should be made by the common carrier to any party or 
parties who may be found to have been injured; and such 
findings so made shall thereafter, in all judicial proceedings, be 
deemed prima facie evidence as to each and every fact found. 

All reports of investigations made by the commission shall be 
entered of record, and a copy thereof shall be furnished to the 
party who may have complained, and to any common carrier 
that may have been complained of. 

Sec. 15. That if in any case in which an investigation shall be 
made by said commission it shall be made to appear to the satis- 
faction of the commission, either by the testimony of witnesses or 
other evidence, that anything has been done, or omitted to be done, 
in violation of the provisions of this act, or of any law cognizable 
by said commission, by any common carrier, or that any injury 
or damage has been sustained by the party or parties complain- 
ing, or by other parties aggrieved in consequence of any such 
violation, it shall be the duty of the commission to forthwith cause 
a copy of its report in respect thereto to be delivered to such 
common carrier together with a notice to said common carrier 
to cease and desist from such violation, or to make reparation for 
the injury so found to have been done, or both, within a reason- 
able time, to be specified by the commission ; and if, within the 
time specified, it shall be made to appear to the commission 
that such common carrier has ceased from such violation of 
law, and has made reparation for the injury found to have been 
done, in compliance with the report and notice of the commis- 
sion, or to the satisfaction of the party complaining, a statement 
to that effect shall be entered of record by the commission, and 
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the said common carrier shall thereupon be relieved from fur- 
ther liability or penalty for such particular violation of law. 

Sec. 16. That whenever any common carrier, as defined 
in and subject to the provisions of this act shall violate, 
or refuse, or neglect to obey any lawful order or requirement 
of the commission in this act named, it shall be the duty 
of the commission, and lawful for any company or person in- 


terested in such order or requirement, to apply, in a summary 
way, by petition to the Circuit Court of the United States 
sitting in equity in the judicial district in which the common 
earrier complained of has its principal office or in which the 
violation or disobedience of such order or requirement shall 
happen, alleging such violation or disobedience, as the case may 
be, and the said court shall have power to hear and determine the 
matter, on such short notice to the common carrier complained of 
as the court shall deem reasonable ; and such notice may be served 
on such common carrier, bis or its officers, agents, or servants, 
in such manner as the court shall direct; and said court shall 
proceed to hear and determine the matter speedily as a court 
of equity, and without the formal pleadings and proceedings 
applicable to ordinary suits in equity, but in such manner as to 
do justice in the premises ; and to this end such court shall have 
power, if it think fit, to direct and prosecute, in such 
mode and by such persons as it may appoint, all such 
inquiries as the court may think needful to enable it to 
form a just judgment in the matter of such petition; and 
on such hearing the report of said commission shall be 
prima facie evidence of the matters therein stated; and if it 
be made to appear to such court on such hearing or on report of 
any such person or persons that the lawful order or requirement 
of said commission drawn in question has been violated or dis- 
obeyed, it shall be lawful for such court to issue a writ of in- 
junction or other proper process, mandatory or otherwise, to 
restrain such common carrier from further continuing such viola- 
tion or disobedience of such order of requirement of said com- 
mission, and enjoining obedience to the same; and in case of 
any disobedience of any such writ of injunction or other proper 
process, mandatory or otherwise, it shall be lawful for such 


th 


100 TEXT OF THE INTERSTATE COMMERCE BILL. 


court to issue writs of attachment, or any other process of said 
court incident or applicable to writs of injunction or other proper 
process, mandatory or otherwise, against such common carrier, 
and if a corporation, against one or more of the directors, offi- 
cers, or agents of the same, or against any owner, lessee, trustee, 
receiver, or other person failing to obey such writ of injunction 
or other proper process, mandatory or otherwise; and said 
court may, if it shall think fit, make an order directing such 
common carrier or other person so disobeying writ 
of injunction or other proper process, mandatory or other- 
wise, to pay such sum of money, not exceeding for each 
earrier or person in default the sum of $500 for every 
day after a day to be named in the order that such car- 
rier or other person shall fail to obey such injunction or other 
proper process, mandatory or otherwise ; and such moneys shall 
be payable as the court shall direct, either to the party com- 
plaining or into court to abide the ultimate decision of the court, 
or into the treasury; and payment thereof may, without pre- 
judice to any other mode of recovering the same, be enforced by 
attachment or order in the nature of a writ of execution in like 
manner as if the same had beén recovered by a final decree in 
personam in such court. When the subject in dispute shall be 
of the value of two thousand dollars or more, either party to 
such proceeding before said court may appeal to the Supreme 
Court of the United States, under the same regulations now pro- 
vided by law in respect of security for such appeal ; but such 
appeal shall not operate to stay or supersede the order of the 
court or the execution of any writ or process thereon; and 
such court may, in every such matter, order the payment of such 
costs and counsel fees as shall be deemed reasonable. Whenever 
any such petition shall be filed or presented by the commission 
it shall be the duty of the district attorney, under the direction 
of the attorney-general of the United States, to prosecute the 
same; and the costs and expenses of such prosecution shall be 
paid out of the appropriation for the expenses of the courts of 
the United States. For the purposes of this act, excepting its 
penal provisions, the Circuit Courts of the United States shall 
be deemed to be always in session. 
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Sec. 17. That the commission may conduct its proceedings in 
such manner as will best conduce to the proper dispatch of busi- 
ness and to the ends of justice. A majority of the commission shall 
constitute a quorum for the transaction of business, but no com- 
missioner shall participate in any hearing or proceeding in which 
he has any pecuniary interest. Said commission may, from time 
to time, make or amend such general rules or orders as may be 
requisite for the order and regulation of proceedings before it, 
including forms of notices and the service thereof, which shall 
conform, as nearly as may be, to those in use in the courts of 
the United States. Any party may appear before said commis- 
sion and be heard, in person or by attorney. Every vote and 
official act of the commission shall be entered of record, and its 
proceedings shall be public upon the request of either party in- 
terested. Said commission shall have an official seal, which shall 
be judicially noticed. Either of the members of the commission 
may administer oaths and affirmations. 

Sec. 18. That each commissioner shall receive an annual 
salary of seven thousand five hundred dollars, payable in the 
same manner as the salaries of judges of the courts of the United 
States. The commission shall appoint a Secretary, who shall 
receive an annual salary of three thousand five hundred dollars, 
payable in like manner. The commission shall have authority 
to employ and fix the compensation of such other employees as it 
may find necessary to the proper performance of its duties, sub- 
ject to the approval of the Secretary of the Interior. 

The commission shall be furnished by the Secretary of the In- 
terior with suitable offices and all necessary office supplies. 
Witnesses summoned before the commission shall be paid the 
same fees and mileage that are paid witnesses in the courts of 
the United States. All of the expenses of the commission, in- 
cluding all necessary expenses for transportation incurred by the 
commissioners, or by their employees under their orders, in mak- 
ing any investigation in any other places than in the city of 
Washington, shall be allowed and paid, on the presentation of 
itemized vouchers therefor approved by the chairman of the 
commission and the Secretary of the Interior. 

Sec. 19. That the principal office of the commission shall be 
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in the city of Washington, where its general sessions shall be 
held; but, whenever the convenience of the public or of the par- 
ties may be promoted or delay or expense prevented thereby, 
the commission may hold sessions in any part of the United 
States. It may, by one or more of the commissioners, prosecute 
any inquiry necessary to its duties, in any part of the United 
States, into any matter or question of fact pertaining to the busi- 
ness of any common carrier subject to the provisions of this act. 

Sec. 20. That the commission is hereby authorized to require 
annual reports from all common carriers, subject to the provisions 
of this act, to fix the time and prescribe the manner in which such 
reports shall be made, and to require from such carriers specific 
answers to all questions upon which the commission may need in- 
formation. Such annual reports shall show in detail the amount of 
capital stock issued, the amounts paid therefor, and the manner 
of payment for the same, the dividends paid, the surplus fund, 
if any, and the number of stockholders; the funded and floating 
debts, and the interest paid thereon; the cost and value of the 
earrier’s property, franchises and equipment ; the number of em- 
ployes and the salaries paid each class; the amounts expended for 
improvements each vear, how expended, and the character of such 
improvements; the earnings and receipts from each branch of 
business and from all sources; the operating and other expenses ; 
the balances of profit and loss, and a complete exhibit of the 
financial operations of the carrier each year, including an annual 
balance sheet. Such reports shall also contain such information 
in relation to rates or regulations concerning fares or freights, or 
agreements, arrangements, or contracts with other common 
carriers as the commission may require, and the said commission 
may, within its discretion, for the purpose of enabling it the bet- 
ter to carry out the purposes of this act, prescribe (if in the 
opinion of the commission it is practicable to prescribe such uni- 
formity and methods of keeping accounts) a period of time 
within which all common carriers subject to the provisions of this 
act shall have, as near as may be, a uniform system of accounts, 
and the manner in which such accounts shall be kept. 

Sec. 21. That the commission shall, on or before the 1st day 
of December in each year, make a report to the Secretary of the 
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Interior, which shall be by him transmitted to Congress, and 
copies of which shall be distributed as are the other reports is- 
sued from the Interior Department. This report shall contain 
such information and data collected by the commission as may 
be considered of value in the determination of questions con- 
nected with the regulation of commerce, together with such rec- 
ommendations as to additional legislation relating thereto as 
the commission may deem necessary. 

Sec. 22. That nothing in this act shall apply to the carriage, 
storage, or handling of property free or at reduced rates for the 
United States, State, or municipal governments, or for charita- 
ble purposes, or to or from fairs and expositions for exhibition 
thereat, or the issuance of mileage, excursion, or commutation 
passenger tickets; nothing in this act shall be construed to 
prohibit any common carrier from giving reduced rates to 
ministers of religion; nothing in this act shall be construed to 
prevent railroads from giving free carriage to their own officers 
and employes, or to prevent the principal officers of any rail- 
road company or companies from exchanging passes or tickets 
with other railroad companies for their officers and employes ; 
and nothing in this act contained shall in any way abridge or ulter 
the remedies now existing at common law or by statute, but the 
provisions of this act are in addition to such remedies: provided, 
that no pending litigation shall in any way be affected by this act. 

Sec. 23. That the sum of one hundred thousand dollars is 
hereby appropriated for the use and purposes of this act for the 
fiscal year ending June thirtieth, Anno Domini eighteen hun- 
dred and eighty-eight, and the intervening time anterior thereto. 

Sec. 24. That the provisions of sections eleven and eighteen 
of this act, relating to the appointment and organization of the 
commission herein provided for, shall take effect immediately, 
and the remaining provisions of this act shall take effect sixty 
days after its passage. 
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THE WABASH RAILWAY RECEIVERSHIP.! 


The Wabash, St. Louis and Pacitic Railroad Company is a con- 
solidated corporation, owning lines of railway in several States 
on both sides of the Mississippi River. In the latter part of 
May, 1884, it filed its bill in the Cireuit Court of the United 
States for the Eastern District of Missouri, against the trustees 
of the general mortgage covering the corporate property and 


against certain railway corporations whose lines it was operating 
under leases. Upon the filing of this bill, the court at once as- 
sumed jurisdiction of the entire property of the corporation, and 
without notice, appointed as receivers Solon Humphreys and 
Thomas E. Tutt, who were, or up to that time had been, stock- 
holders and directors, and ordered them to hold and operate the 
entire railway, under that court’s orders and the orders of other 
courts exercising ancillary jurisdiction. 

The bill appears to have been first presented to the district 
judge at St. Louis, who declined to appoint receivers, when 
counsel applied to the circuit judge, who made the appointment 
at Topeka, Kan., on the 28th of May, and the receivers quali- 
fied at St. Louis on the 29th. 

A bill similar to the one filed at St. Louis was filed in this 
court on the 25th, the same day the appointment was made in 
Kansas and the day before the receivers qualitied at St. Louis. 
Upon the filing of the bill here, an order was entered, in form 


1 This is the opinion of the Hon. follows: Henry Crawford, solicitor 
Walter Q. Gresham, Judge of the Cir- for complainants. Julian T. Davies, 
cuit Court of the United States for Isham & Lincoln, and D. H. Chamber- 
the Seventh Circuit, delivered recently lain, for other bondholders. Wager 
at Chicago, in two cases, entitled re- Swayne and T. H. Hubbard, solicitors 
spectively, Thomas B. Atkins and for Pur.Com. Williams & Thompson 
others v. Wabash, St. Louis and Pacific for Trustees. C. M. Osborn, for C. & 
Railway Company and others, and W. I. Ry. Wells H. Blodgett for 
Charles H. Beers v. Wabash, St. Louis Receivers. See comments in our de- 
and Pacific Railway Company and _ partment of ‘ Notes.”’ 

others. The counsel engaged were as 
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adopting and approving the orders of the court at St. Louis, and 
appointing the same receivers and directing them to take pos- 
session of all the property in Illinois. This order in the so- 
eilled ancillary proceedings here concluded thus: ‘+ And this 
court further reserves to itself power to make such further 
orders in the premises as may seem to be necessary.”’ 

After the receivers had been appointed by the court at St. 
Louis, the trustees in the general mortgage filed a cross bill to 
foreclose that mortgage; and later the trustee in the same mort- 
gage filled an original bill in one of the State courts at St. Louis 
to foreclose the same mortgage, which latter suit was removed to 
the Federal court and consolidated with the Wabash suit. The 
court at St. Louis, on application, refused to extend the re- 
ceivership to the cross bill or to the consolidated suit. A 
decree was entered in the consolidated suit foreclosing the general 
and collateral trust mortgages, and at the sale the property was 
bid in by a purchasing committee. 

The same course was pursued at Springfield, in the Southern 
District of Illinois, except there was no sale, as at St. Louis, 
the proceedings there, however, being ancillary to the proceed- 
ings at St. Louis. There was no appearance by any of the 
trustees at St. Louis until after the receivers had been appointed 
and certain orders had been entered authorizing the issue of re- 
ceivers’ certificates. Atkins and others, in behalf of them- 
selves and other bondholders, filed a bill in this court to 
foreclose a mortgage executed February 1, 1867, by one of the 
consolidated corporations, to secure an issue of bonds amounting 
to $2,601,000, and also to foreclose the mortgage executed May 
17, 1879, to secure an issue of bonds amounting to $2,000,000, 
of which it is alleged only $1,600,000 were ever issued. The 
mortgage of 1867 covers the main lines in Illinois, Indiana, and 
Ohio, except the Chicago Division; the line from Deeatur, Ill., 
to East St. Louis, and the line from Naples to East Hannibal. 
The mortgage of 1879 was executed a short time before the con- 
solidation of the companies and their lines east and west of the 
Mississippi River. This mortgage covers the main system (ex- 
cept the Chicago Division), extending from Toledo to Burling- 
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ton, Keokuk, Quincy, Hannibal and East St. Louis, and its 
operation prior to the consolidation was remunerative. 

Beers, in behalf of himself and other bondholders of the same 
class, filed a bill to foreclose the mortgage on the Chicago Di- 
vision to secure an issue of bonds amounting to $4,500,000, 
This mortgage covers 257 miles of railway. 

These bills were filed upon the theory that all the railway 
property in this State was taken into the custody of this court 
under the order entered here on May 28, 1884. It is claimed 
that they are dependent and ancillary to the suit of the Wabash 
Company, and are not, therefore, subject to the test applied to 
independent original bills. It is urged that they should be treated 
as petitions pro interesse suo filed in the ease in this court. The 
trustee in the three mortgages which the bond creditors are 
secking to foreclose here, the purchasing committee and the 
Wabash Company, entered their full appearance to the two new 
suits. The mortgages of 1867 and 1879 and the Chicago Di- 
Vision mortgage and ten others which were executed from time 
to time by corporations which have become extinct by consoli- 
dation, secure outstanding bonds amounting to over $27,000,000, 
upon which nearly two and a half years’ interest is due. The 
interest in arrear on the first day of August last, according to 
the auditor’s report, was about $4,400,000. The bonds secured 
by the Chicago Division mortgage draw five per cent interest, 
and the bonds secured by the other twelve, draw seven per cent. 
It is not denied that the thirteen mortgages are valid, sub- 
sisting obligations ; that the interest is in arrears for more than 
two years, and that the mortgaged property is an inadequate 
security. The income arising from the operation of the lines 
east of the Mississipi River was pledged by the mortgages. The 
min line east of the Mississippi River, not including the Chicago 
Division, made in 1885, over and above operating expenses, 
$873,925.85, which left, after making a fair deduction for taxes, 
over $600,000. This money was used in paying losses on non- 
remunerative lines in the system. On this subject the purchias- 
ing committee, in their circular of June 1, 1886, say: ¢ It is 
fair to state that many lines of road have been worked which 
have not paid their expenses and the amount required above the 
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amount of earnings has been taken from the earnings of these 
two divisions.’ 

In the two suits which have been brought here, the court is 
asked to remove Humphreys and Tutt on the ground that they 
are not fit persons to act as receivers, and to appoint some ca- 
pable, trustworthy person in their stead. The decision of this 
motion renders it necessary to refer somewhat further to the 
proceedings commenced by the Wabash Company at St. Louis 
and elsewhere, the relation of the receivers to that and other 
corporations, and to the parties interested in and affected by the 
litigation and the action of the receivers. 

The Wabash Company in 1883, thirteen months before the 
receivers were appointed, leased its lines east and west of the 
Mississippi River to the St. Louis, Iron Mountain and Southern 
Railway Company. It seems that at this time the latter company 
was owned and operated by the Missouri Pacific Company. 
The annual report for 1883, of that company, which is in evi- 
dence, shows that it was operating the Wabash property as its 
own. In December, 1883, the Wabash Company executed a 
mortgage upon its lines to the Iron Mountain Company to in- 
demnify it for advances made under the lease. In this mort- 
gage itis stated that the Iron Mountain Company is in possession 
of the mortgaged property, and it shall remain in possession 
while the lease continues in force. It sufficiently appears from 
this and other facts that at the date of the lease the Missouri 
Pacific took charge of the Wabash system, including its account- 
ing department. It was claimed that the Missouri Pacific was 
not able to operate the Wabash line at a profit, and on May 19, 
1884, under a clause in the lease, notice was given to the Wa- 
bash Company that the lessee had sustained loss in the opera- 
tion of the leased lines and that there was then an indebtedness 
of about four millions of dollars growing out of such operation. 
The Wabash Company had at this time outstanding paper repre- 
senting floating indebtedness amounting to three millions of 
dollars or more, some of which would soon mature. This, how- 
ever, Was no part of the indebtedness last referred to. Hum- 
phreys, Gould, Dillon, and Sage were liable as indorsers on all 
this paper. A meeting of the executive committee of the Wa- 
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bash Company was accordingly called and held at New York on 
May 21st, only two days after the notice above referred to had 
been served upon the last named company by the Iron Mountain 
Company. Gould, Humphreys, Dillon, Sage and Hopkins were 
present, and, with the exception, perhaps of Humphreys, all 
were stockholders and directors in the Missouri Pacifie or the 
Iron Mountain Company, and all, including Humphreys, were 
interested in the two last named corporations, or as indorsers on 
the outstanding notes. At this meeting, on motion of Mr. 
Humphreys, it was resolved that steps be at once taken to secure 
the appointment of a receiver; and no delay occurred in the pre- 
paration of the bill, which was filed a few days thereafter in 
the court of St. Louis. The bill, which was sworn to, averred 
that the Wabash lines were then operated under the lease 
of the Iron Mountain Company. On May 30th the Wabash 
Company filed its petition, representing that its promissory 
notes, amounting to about $2,300,000, were outstanding, 
some of which would soon mature; and that these notes were 
indorsed by ‘sundry individuals of high credit and _finan- 
cial standing.’’ For the sake of entire frankness ** the name of 
Solon Humphreys was disclosed as one of the indorsers, but the 
names of Gould, Dillon and Sage, the other three indorsers, were 
withheld because of the personal inconvenience and injury which 
would result to them from the publicity thereby given to their 
business affairs.”’ 

This petition prayed that receivers’ certificates be issued to 
enable the receivers to meet the outstanding notes as they ma- 
tured, and on the same day an order was entered, directing the 
receivers to use their obligations as such to protect these notes. 
This order also contained other directions, which need not be 
here mentioned. 

The Central Trust Company and James Cheney, trustees in 
the general mortgage, appeared before the court in St. Louis, 
on the 20th day of June, for the purpose of having this order 
rescinded or modified, and on that day the court entered the fol- 
lowing order: — 

This order shall not be construed as establishing any priority 
of lien in favor of such receiver’s obligations, or of the obliga- 
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tions of said railway company now outstanding ; but such prior- 
ity shall be subject to the further direction of the court.”’ 

On the day the first named order was entered, the receivers 
were authorized, on motion of the Wabash Company, to main- 
tain the executive and transfer offices of the company in New 
York, and for that purpose to continue upon salaries the vice- 
president and subordinate officers and clerks. This has been 
done at a heavy expense to the trust. 

On the 6th of June, on motion of the receivers, a further 
order was entered, directing that receivers’ certificates be 
issued amounting to two millions of dollars, which should be a 
first lien upon the entire property of the Wabash Company, to 
enable the receivers to pay off specified classes of claims, among 
which were labor and supply claims, accruing within six months 
before the receivers were appointed. These debts for labor and 
supplies the receivers knew had been contracted while the 
Wabash System was operated by the Missouri Pacific under the 
lease. 

On June 30th, the receivers asked the court for an order to 
enable them to pay rebates on traffic before they were appointed, 
and such an order was entered by the court at St. Louis on July 
10th. It appears that under this order $360,000 of rebate 
claims have been paid on traffic actually handled by the Missouri 
Pacific during the time the Wabash lines were operated under 
the lease, and that the receivers asked for the order, knowing 
how the indebtedness had been contracted. 

The decree of foreclosure which was entered at St. Louis, on 
July 6, 1886, provided that nothing in it, or the sale to occur 
under it, should in any way prejudice or affect the rights of par- 
ties secured by any of the underlying mortgages. The decree 
also contained the following paragraph: ‘* Nor shall such con- 
veyance, transfer, or assignment withdraw «any of said railroad 
property or interest to be sold under this decree as hereinbefore 
directed from the jurisdiction of this or any of the other courts 
aforesaid, but the same shall remain in the custody of the re- 
ceivers until such time as the court shall, on motion, direct said 
property in whole, or from time to time in part, to be released 
to said purchaser or purchasers, or any of them, and shall after- 
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ward be subject to be retaken, and, if necessary, to be resold, if 
the sum so charged or to be charged against said property, or 
any part thereof, or said receivers, as aforesaid, shall not be 
paid within a reasonable time after being required by order of 
this court or said other court. The conveyance and transfer of 
suid property shall be subject to the power and jurisdiction of 
the said courts, and the purchasers of any part of said property 
shall thereby become and remain subject to said jurisdiction so 
far as necessary to the enforcement of this decree, and such 
jurisdiction shall continue until all the claims and demands that 
have been or may be allowed against said property, or any part 
thereof, or said receivers, by order of said courts, shall be fully 
paid and discharged.”’ 

The master appointed for that purpose sold the mortgaged 
property, with certain exceptions which need not be mentioned, 
to the purchasing committee on the 28th of April, 1886, for 
$625,000. This sale was confirmed by the court on the 15th 
day of June, 1886, and the order of confirmation contained the 
following : — 

‘*And any deficit or loss incurred by the receivers herein, 
from the operation of any of said railroads, as also of the Eel 
River Railway, from the first day of June, 1886, shall as a 
further condition of the confirmation of the said sale, be charged 
upon the interest of said purchasers in the property acquired by 
them at said sale. And it is further ordered, adjudged and de- 
creed, that this decree of confirmation of the sale of the prem- 
ises and property, rights and franchise, as aforesaid, and the 
deeds hereinbefore ordered to be made, shall be subject to the 
terms and conditions of the decree of sale heretofore entered in 
this cause, whereby it is provided, in addition to the sums re- 
quired by said decree of sale, and by this order, to be paid into 
court in cash, that there should be paid such further sums as 
may needed, and as this court may direct, in order to meet claims 
which this court may adjudge in this cause to be prior in equity 
to the mortgages foreclosed by said decree, and whereby the 
court directed that the railroads, property, or interest sold there- 
under should remain in the custody of the receivers until such 
time as the court should, on motion, direct such property in 
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whole, or from time to time in part, to be released to said pur- 
chasers, and should afterward be subject to be retaken, and, if 
necessary, resold, if the sums so charged, or to be charged, 
against said property, or any part thereof, or said receivers, as 
therein provided, should not be paid within a reasonable time 
after being required by order of the court.”’ 

On motion of the counsel for the purchasing committee the 
court at St. Louis on the 21st of September, 1886, entered the 
following order : — 

** Ordered: That from any surplus in their hands arising from 
the operation of the property in their charge over and above the 
necessary operating expenses the receivers herein are authorized, 
as to them may seem meet, to pay, in whole or in part, such in- 
terest coupons or bonds, secured by mortgages superior in right 
to the mortgages foreclosed herein as they may be requested to 
pay by the purchasers at the sale under the decree herein, their 
successors or assigns.”’ 

And on the same day the following further order was entered 
on the motion of the same counsel: ‘* Ordered: That in case 
the purchasers at the sale under the decree herein or their suc- 
cessors or assigns, shall hecome possessed, by purchase or other- 
wise, of any claims or demands made against the property in 
charge of the receivers in this cause, they shall be subrogated to 
the rights of the original holders of said claims or demands.”’ 

The address of the purchasing committee, issued on the first 
of June, 1886, to the holders of bonds secured by the senior 
sectional mortgages, appears to have been the first appeal or de- 
mand which was made upon them to scale down their interest or 
waive any of their legal rights. That address dwelt upon the 
importance to the bondholders of keeping together the long line 
of road from Omaha and Kansas City to Toledo, by way of St. 
Louis and Hannibal, including all its main lines and branches 
connecting with Chicago, and possibly the branch to Detroit. It 
was urged that the lines east of the Mississippi River would be 
greatly benefited by such a course, as the funded debt on the 
lines running from the Mississippi River to Kansas City was 
comparatively light, and that the latter lines could be and were 
operated at a profit after paying interest, and that by maintain- 
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ing connection the volume of business done by the lines east of 
the river would be greatly augmented. The bondholders were 
told that the total debt including receivers’ certificates Was Up- 
ward of $4,000,000, to which was to be added the car trust debt 
of $3,196,000, all of which was resting upon the property as pre- 
ferred indebtedness. One of the reasons given in this address 
why the receivers had been unable to pay interest was that a 
number of lines in the system had been operated at a loss, and 
the earnings had been taken from other lines, including the main 
lines east of the Mississippi River, to make good these losses, 
The creditors whose bonds were secured by senior mortgages on 
the property east of the river were asked to reduce their inter- 
est to five per cent per annum, to fund the interest on their 
bonds for eighteen months at the.same rate of interest, and to 
waive their rights to foreclose certain mortgages until after three 
successive years of default. The bondholders were warned in 
this address that if they did not accept these propositions, and 
attempted to foreclose their mortgages, litigation would be long 
and expensive; that many intricate questions would arise as to 
the apportionment of the receiver’s debts, the ownership of the 
rolling stock, and the terminal facilities and that the payment 
of coupons would be deferred indefinitely. 

At a conference between a committee of some of the bond- 
holders, appointed at a meeting on July 8, in New York, and 
the purchasing committee, the above terms were agreed to, with 
this modification : — 

‘* First. The reduction of interest to five per centum per an- 
num upon the several classes of securities. 

*¢ Second. The funding of eighteen months’ interest, three cou- 
pons, on the same, into bonds to be designated * coupon bonds,’ 
in three series; coupons of the first mortgages and funded debt 
sevens to be funded in the first series. Coupons of second mort- 
gages and funded debt sixes into the second series; and coupons 
of the consolidated bonds and sevens of 1879 in the third series. 
Interest on the seven per cent scrip to be funded to February 1, 
1886, and on the six per cent scrip to May 1, 1886; these cou- 
pon bonds to bear interest at the rate of five per centum per 
annum, payable semi-annually, from August 1, 1886, for the 
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first series; from November 1, 1886, for the second series, and 
from January 1, 1887, for the third series, and to take rank in 
payment after the mortgages, according to the priority of those 
from which coupons so funded be detached, namely, coupons 
upon the first series to be entitled to payment of interest next 
alter the payment of interest on the first mortgages ; coupons 
upon bonds of the second series next after the payment on the 
second mortgages, and coupon bonds of the third series next 
alter the payment of interest on the consolidated bonds and 
sevens of 1879.”” 

Holders of over $4,000,000 of bonds declined the terms offered 
by the purchasing committee. They insisted upon their rights 
as senior creditors, notwithstanding the discouraging prospect 
held out to them by the purchasing committee. 

On September 27th, O. D. Ashley, as secretary of the pur- 
chasing committee, informed the bondholders, in a circular ad- 
dress, that it was still claimed the floating debt of over four 
millions of dollars, would have priority over all the mortgages, and 
that those who selfishly stood out against the committee’s scheme 
* would enter into the most complicated litigation ever known 
in the railroading of this country, with its exasperating delays 
and endless expense, the prospects of which would be pleasing 
only to lawyers.’’ Mr. Ashley, it is proper to say, was then and 
still is an officer of the Wabash Company, and his salary as such, 
has been regularly paid by the receivers out of the earnings of 
the road, 

At u meeting of the bondholders, hela at New York, on 
August 12, it was distinctly stated by persons who were active 
in advocating the purchasing committee’s scheme that the float- 
ing indebtedness of more than four million dollars had been ad- 
judged hy the court to have precedence of all the mortgages, 
and that no interest would be paid until that indebtedness was 
discharged or provided for. 

In addressing that meeting Mr. Joy, President of the Wabash 
Company, and one of the purchasing committee, said: ‘* We 
have got $4,000,000; we can relieve you of that debt. Now, if 
we do not relieve you of it, if you get into litigation we cannot 
use that $4,000,000. Some of these underlying securities have got 
VOL. XXI. 8 
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to pay it; there is no escape from that ; where will it come from? 
The fourth mortgage I am sure cannot pay it ; the two last mort- 
gages cannot afford to pay it; it is as much as they amount to 
almost; they will sink down on you, and you will all feel the 
weight of it, even to the first security.” 

The decree of foreclosure, fairly interpreted, required the pur- 
chasers to pay all claims against the receivership. The purchas- 
ing committee bid off the property for the stockholders and 
junior bondholders, including Humphreys, whose interests are 
in opposition to the views and interests of the bondholders who 
have refused to accept the funding scheme. The orders of Sep- 
tember 21 were obtained by the purchasing committee, or by 
persons whom that committee represented. Those orders so far 
changed the terms of the sale and the order of confirmation as to 
allow the earnings in the hands of the receivers, which were cov- 
ered by the underlying mortgages, to be used in the payment of 
coupons belonging to bondholders who assented to the funding 
scheme, while the same right was denied the non-assenting bond- 
holders; and permitted the purchasing committee to keep alive 
receivers’ certificates amounting to $4,000,000 against the non- 
assenting bondholders. 

It was stated at the argument of this motion, by one of the 
counsel for the purchasing committee, that under these orders the 
receivers would pay such coupons as might be selected for 
payment by the purchasing committee, while no interest would 
be paid to non-assenting bondholders. The boldness of this 
scheme to aid the purchasing committee, by denying equal rights 
to all bondholders secured by the same mortgage, is equaled 
only by its injustice. The right is asserted in a court of equity, 
by the purchasers of the property, to take the earnings of a 
railroad covered by a mortgage and pay part of the coupons 
secured by that mortgage to the exclusion of coupons secured 
by the same mortgage and falling due at the sametime. Doubt- 
less the counsel who obtained the orders of September 21 was 
not as frank in avowing to the court at St. Louis the pur- 
pose of the purchasers as he has been here in defending his inter- 
pretation of those orders. It is not to be presumed that the court 
entered them intending or expecting that they would be used as 
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a means of coercing non-assenting bondholders into the funding 
scheme. I would rather infer that the court supposed the pur- 
chasing committee was progressing amicably with the bondholders, 
and was ignorant of the fact that part of them were, and for some 
time had been, stubbornly resisting the funding scheme. 

It is said by one of the counsel for the purchasers by way of 
excuse for their failure to comply with the terms of their bid, 
and for obtaining their orders of September 21, that the pur- 
chasers bought the property without being fully informed as 
to its value; and that they had subsequently learned they could 
not afford to take it incumbered with the various senior under- 
lying mortgages, and pay the debt contracted by the receivers 
and the floating debt existing before the receivers were ap- 
pointed. In answer to this, it is safe to say that no one knew 
better at and before the sale the value of the Wabash property 
than the four indorsers and others represented by the purchas- 
ing committee. It was also urged in defense of the order of 
September 21, and the action of the purchasers thereunder, that 
the provisions of the decree of foreclosure, and the order of 
confirmation whereby the court retained authority to retake the 
property and resell it for failure on the part of the purchasers to 
comply with the terms of the sale, or with any orders which the 
court might thereafter enter, authorized the purchasers to aban- 
don their bid, and that, not being obliged to complete their 
purchase, they were at liberty to prescribe the terms upon which 
they would consummate it. 

Argument is unnecessary to demonstrate that these provisions 
were inserted, not to secure to the purchaser the right to com- 
plete his purchase or abandon it as he pleased, but as a reservation 
of jurisdiction over the property to be exercised if he failed to 
comply with his contract. 

The Chicago Division bondholders claim that the Chicago 
terminals are covered by their mortgage, and that the holders 
of the collateral trust bonds, including Mr. Humphreys, resist 
this claim and insist that they are entitled to a first lien on these 
terminals, which raises another conflict of interest between the 
receivers and the non-assenting bondholders. 

The mines and property of the Ellsworth Coal Company are 
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adjacent to the Wabash Railway. The original stock of this com- 
pany was $24,000, which was increased in June, 1885, to $67,500. 
Humphreys, Gould, Dillon, Sage, Hopkins, and Charles Ridgeley, 
all directors of the Wabash Company, were stockholders in the 
coal company. It does not appear from the evidence that any 
one else held stock in this company. During the year 1885 the 
receivers purchased of the coal company 166,842 tons of coal, 
paying therefor $190,769.91; and up to September 1, 1886, they 
purchased 145,191 tons, paying therefor $163,724.42, which was 
at the rate of $250,000 for that year. The receivers have paid 
out of the earnings $15,401.48 rebate on coal shipped by the 
company prior to their appointment, and while the Wabash lines 
were operated by the Missouri Pacific under the lease to the 
Iron Mountain Company. This they claim to have done under 
orders of the court at St. Louis. They have also paid rebates 
of $63,309.85 on coal shipped since their appointment and up 
to September 1, 1886, without order from any court. The total 
rebates paid by the receivers to the coal company amounted to 
$80,711.33, which is more than the entire capital stock of the 
coal company. While it is true witnesses have testified that the 
receivers paid no more than the market rate for coal purchased 
by them for fuel, and that they charged the coal company a 
reasonable rate upon the coal which they carried for it, there is 
also evidence tending to show that the price paid for the coal 
purchased for use was too high, and that the freight upon the 
coal shipped was too low. The relation which these two cor- 
porations sustained to each other of itself exposed the owners 
of the stock and the directors of the coal company to the sus- 
picion of intending to benefit that company at the expense of 
the Wabash Company. It is not strange if, as officers of the 
Wabash Company, dealing with themselves as officers of the 
coal company, whose entire stock, or the greater portion of it 
we may assume these men owned, care was taken that the 
Wabash Company should pay a liberal price for fuel obtained 
from the coal company, and that the latter company should pay 
a low rate upon its shipments of coal. Men with a proper 
appreciation of their rights and the rights of others — trust- 
worthy men —are not apt to be found in such inconsistent rela- 
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tions. Gould, Humphreys, Dillon, Sage, Hopkins and Ridgeley 
are men of stern integrity if their interests in the coal company 
did not improperly influence their action as directors of the 
Wabash Company. It is going very far, farther than this court 
is willing to go, to enforce a secret contract for the rebate of 
freight paid to a railroad company, and to the cxtent of his 
interest in the coal company Humphreys allowed a rebate to 
himself. It is proper to say Mr. Tutt testified that when 
he heard of serious charges in connection with the Ellsworth 
Coal Company matter he instituted an investigation, but it does 
not appear that he developed anything worthy of being brought 
to the attention of the court. His own evidence shows that he 
was ignorant of the location of the mine; that he thought the 
rate for St. Louis was one dollar a ton, when, in fact, it was 
much less. He had never seen any of the numerous rebate 
vouchers in favor of the coal company, and did not know that 
any such existed. According to the auditor’s testimony, the 
regular tariff was two dollars a ton on coal to Chicago, and 
a special rate was given to the coal company of $1.30 per 
ton, after which thirty cents per ton was paid back to the coal 
company as a rebate. After the Wabash Company had built a 
road into the coal fields near Chicago, it was abandoned, and the 
track taken up, and thereafter the only coal shipped over the 
Chicago Division was and still is by the Ellsworth Coal Company 
from its mines the most of which are two hundred and forty miles 
distant. The evidence strongly tends to show that part of the 
abandoned track was not removed until after the receivers 
were appointed. 

The receivers say that the debt which accumulated against 
the Wabash Company before they were appointed, and the large 
debt which has accumulated against them since their appoint- 
ment, was caused mainly by the low and non-remunerative rates 
which were received for carrying freight. In the pamphlet 
which was issued on June 1, 1886, by the purchasing committee, 
it was claimed that the average rate of nine and a half mills per 
ton per mile brought about the present financial condition of 
the property: and yet it appears that the receivers had been 
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carrying coal to Chicago from the mines of this company, 
owned in part by one of them, at a much lower rate. 

It is insisted for the purchasing committee and the receivers 
that when the Wabash bill was filed at St. Louis, and the court 
there appointed receivers, it acquired primary and paramount 
jurisdiction over the Wabash property and system throughout 
its length and breadth ; and that all persons, including the eredi- 
tors whose bonds are secured by senior sectional mortgages on 
property, no part of which is in the State of Missouri, must go 
to that court to enforce their rights and liens; and that no 
other court can remove the receivers. If, by the mere force 
of its own orders, the court at St. Louis acquired the legal 
custody of the res, the entire Wabash property, it would be alike 
the duty and the pleasure of this court to aid that court in the 
exercise of its primary jurisdiction; but this court feels obliged 
to take a different view of its duty and the law. 

Cases may be found in which the English courts have ap- 
pointed receivers over property or assets in other jurisdic- 
tions, and foreign countries, but this has been done only when 


the parties interested in the property were personally before the 
court and subject to its orders. High on Receivers, sec. 42, and 
authorities cited. 


The rule in this country is, that receivers appointed by one 
jurisdiction are not entitled, as of right, to recognition in other 
jurisdictions, and that courts of equity cannot acquire extra-ter- 
ritorial jurisdiction over property by appointing receivers.' 

Muller v. Dows, 94 United States, 444, which is relied on in 
support of the position taken by the counsel for the purchasers 
and the receivers, was a suit brought iv the Circuit Court of the 
United States at Des Moines against the corporation to foreclose 
a mortgage on a line of road running from a point in the State 
of Iowa to a point in the State of Missouri. The mortgage was 
foreclosed and the entire line, including the portion in Missouri, 
was sold, no ancillary or other proceedings having been taken in 
Missouri. The decree required the trustees in the mortgage and 
the railway corporation to execute conveyances to the pur- 


1 Booth v. Clark, 17 How. 822. 
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zhaser, which was done, and the title thus made perfect. The 
Supreme Court of the United States sustained the decree and 
sale. If the Supreme Court intended to sustain the sale and 
title, regardless of these conveyances, it is to be observed that 
the mortgage in that case covered a continuous, unbroken line of 
railroad, extending from one State into the other. There is a 
wide difference between the facts in that case and the facts in the 
Wabash case, which was a suit by the corporation for the mere 
appointment of receivers, and not to foreclose a mortgage or 
other lien. 

It may be said in this connection that Gould, Humphreys, 
Dillon and Sage, the four indorsers, constituted a majority of 
the meeting of the executive committees of the Wabash com- 
pany at New York, and that they, and perhaps others who con- 
trolled the Missouri Pacific, caused the Wabash bill to be filed, 
intending, it would seem, if possible, in that suit, to have the 
large indebtedness for which the four indorsers and the Missouri 
Pacific were liable, made a charge upon the Wabash property prior 
to the mortgages, or to have it provided for in some other way, 
to the injury of the holders of senior securities. Want of effort 
on the part of the four indorsers and the Missouri Pacific and the 
receivers cannot be said to have caused whatever failure has 
occurred in accomplishing this scheme. 

The evidence shows that the receivers have paid out of the 
income belonging to the bondholders over $3,200,000 on labor 
and supply debts incurred by the Missouri Pacific while it was 
operating the road under the lease, and that they have audited 
for payment over $500,000 more of such claims. 

It has frequently been deemed necessary in suits against in- 
solvent railway corporations to foreclose mortgages, to appoint 
receivers to operate and protect the property pending the litiga- 
tion; but itis unusual and novel, to say the least, to entertain a 
bill filed by such a corporation against its creditors, and at once, 
without notice, place the property in the hands of one or more 
of the directors whose management has been unsuccessful. Re- 
ceivers should be impartial between the parties in interest: and 
stockholders and directors of insolvent corporations should not 
be appointed unless the case is exceptional and urgent, and then 
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only on the consent of parties whose interests are to be intrusted 
to their charge. While this court claims no authority to review 
the action of the court at St. Louis, and regrets that it is forced 
to meet the questions presented by the record, it cannot concede 
to that court paramount jurisdiction over the property in Illinois, 

Interest on the bonds secured by the mortgages of 1867 and 
1879 has long been in default, and the right to foreclose these 
mortgages cannot be denied. No part of the property covered 
by them is within the jurisdiction of the court at St. Louis, and 
yet the creditors who have filed their bills in this court to foreclose 
mortgages, are told this court has no jurisdiction and that they 
must apply to the Missouri court, as the court whose jurisdiction 
isparamount. It is earnestly contended that the court should not 
remove Messrs. Humphreys and Tutt, and appoint some one else 
to take charge of the property in this jurisdiction, at the instance 
of creditors representing a minority of the bonds, when a large 
majority are opposed to such action. 

As already stated, none of the lines covered by these mort- 
gages run into Missouri, and a suit to foreclose « mortgage is a 
local action. The majority should not be permitted to force the 
funding scheme upon the minority. Courts of equity should not 
refuse to protect the rights of minorities upon proper showing, 
and such a showing has been made in these cases. 

The non-assenting bondholders, on the facts already stated, 
are clearly entitled to a foreclosure of the mortgages of 1867 and 
1879 and the Chicago Division mortgage, and to have the prop- 
erty in this State taken out of the custody of the present 
receivers, and entrusted to some one who is capable and trust- 
worthy. Other reasons might be given for removing the receivers 
without going outside of the record. 

The suit to foreclose the Chicago Division mortgage will proceed 
here, and leave is given to withdraw the bill to foreclose the 
mortgages of 1867 and 1879, and file it in the Southern District 
at Springfield, none of the property covered by those mortgages 
being within this district. 
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TaktnG AN Act or PARLIAMENT FOR THE CHOLERA. — When Lord 
Thurlow was Lord Chancellor Mr. Pepper Arden was Master of the 
Rolls. The chancellor greatly disliked Mr. Arden, and frequently 
showed his distaste with little mitigation. When a messenger once 
went with his honor’s request and regrets that he was too ill to sit at 
the Rolls, the Superior Judge demanded in a voice of thunder: ‘*‘ What 
ails him?’’ ‘* Please, your Lordship, he is laid up with English 
cholera,’’ answered the messenger. ‘‘ Let him take an act of Parlia- 
ment,’’ retorted the ungracious chancellor, with one of those amiable 
twitches of his visual organs in which he was in the habit of indulging. 
‘Let him try to swallow that. There is nothing so binding.’’ 


Lawyers SHouLp Know Everytuinc. — Some years ago a man in the 
southern part of the State of New York was tried for killing some wild 
pigs which belonged to a neighbor. The only witness of the prosecu- 
tion, who swore to the killing, said he saw the defendant in the act. 
The young lawyer for the defendant, in cross-examining the witness, 
asked if the swine made much noise when they were stuck. The wit- 
ness, to make a most profound impression, turned in his chair and 
said: ‘* Jedge, I never heard such all fired squealin’ in my life.’’ De- 
fendant’s counsel at this point addressed the court and said: *‘I ask 
your honor to take judicial notice of the fact that a wild hog never 
squeals.’’ He did, and the prisoner was acquitted. — Allany Law 
Journal. 


SLANDERS UPON THE Proression. — The Hon. James C. Carter, of New 
York, President of the Harvard Law School Association, in his after- 
dinner speech before the Association at its recent meeting on the occa- 
sion of the two hundred and fiftieth anniversary of the founding of 
Harvard College, on this subject spoke as follows : — 


“Well, gentlemen, here we are, a lot of lawyers collected together all by our- 
selves. It is arare occasion. It is rare for an assembly to be composed ex- 
clusively of lawyers. You know what they used to say of Roman augurs, that 
whenever they met each other in the street they used tosmile. And if half of 
what is said of lawyers be true we ought all of us to be in a broad grin now, 
The wits and satirists of all ages have sat down on us pretty heavily. We have 
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been accused of being the fomenters of strife, of grinding the faces of the poor, 
of being mere sophists, of disregarding the truth, of dwelling upon the quips 
and quirks and trifles. There is no form of imposture which has not at some 
time or other been imputed tous. Well now, I suspect that pretty much all the 
wit and pretty much all the point of that lies in its incongruity and its falsity. 

‘** Occasionally exhibitions of unworthy members of the profession do of course 
appear, and the incongruity between those and what the profession is generally 
found to be and what it ought to be is so great as to become ludicrous. But 
when we look for the real estimate in which lawyers and the legal profession 
are held by the community at large we have better evidence to which to resort, 
I suppose three-fourths at least of all the members of the Congress of the 
United States from the organization of the government have been lawyers, 
The statutes of the United States to-day —are they not a model and a monu- 
ment of their learning, their devotion, their patriotism and their skill? The 
great majority of the legislatures in all the States of the Union are and ever 
have been composed of lawyers. The great executive officers and magistrates 
of the States are for the most part lawyers. 

‘‘And what, let me ask, would the community do if the profession of the law 
were stricken from the pursuits of human life? If there are great pecuniary 
trusts to be reposed, to whom are they so frequently intrusted as to lawyers? 
And how rarely is the trust betrayed! Those last confidences of human nature 
which every person hugs more than anything else to his bosom are freely and 
fully imparted to lawyers, and how seldom is that trust betrayed! Why, I 
remember not very long ago that a reverend gentleman, whose name, were I at 
liberty to mention it, you would at once recognize as that of one of the most 
eminent and distinguished of your divines, said to me that upon a certain occa- 
sion he was called upon by another to give advice upon a most important piece 
of conduct. He gave to it his best reflection, and came to his conclusion. But 
such was his sense of the importance of the business, and such he thought to 
be its difficulty, that he could not feel sufficiently assured of the correctness of 
his conclusion. He wished light from others. It had nothing to do with prop- 
erty, nothing to do with any legal light. It was a purely moral question, but 
deeply affecting character, deeply affecting reputation, both present and subse- 
quent. He did not go to the members of his own profession; he went neither 
to theologians nor to moralists. He went to a lawyer and among lawyers to 
one whose name, were I at liberty to mention it, you would recognize as among 
the most distinguished among you, certainly not one of those who would be 
eonsidered as one of the spiritually-minded sort; a purely business, hard- 
headed man. He submitted the problem to him and received an answer con- 
firming his own conclusion, but accompanied with reasons so luminous and so 
satisfactory tvat all doubt was banished from his mind. We have some right 
to say, therefore, that the teachings of the law, as they are pronounced by its 
highest ministers, by its judges and others, apprise us quid sit pulchrum, quid 
vetum, quid utile, quid non, a good deal better than those of Chrysippus or Crantor. 

‘* Now why is this? Surely not for the reason that lawyers are any better than 
other classes of men. No one of us surely will set up a pretense of that sort. 
It is, I imagine, because your pursuits, your thoughts, your labors have to do 
with the direct, the immediate, the tangible interests of mankind, with their 
property, With their liberty and with theirlives. It is because upon the strength 
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of your determination property passes from one hand to another, or the ques- 
tion is settled whether one shall occupy the cell of a penitentiary or breathe 
the air of freedom. It is because it touches those deepest and most important 
or pressing and immediate interests that those great interests have ever refused 
and will ever refuse to submit to any other determination than those founded 
upon the everlasting basis of truth and right [applause], or so much of that 
everlasting basis as can be apprehended and applied by the wisest and the best 
of our race. 


Teacuinc Law as A Science. — Professor C. C. Langdell, of the 
Harvard Law School, in his after-dinner speech before the Association at 
its recent meeting said: — 


“You will be surprised to learn that this is the second time that your presi- 
dent has called upon me to speak for the Harvard Law School. The first time was 
nearly seventeen years ago, when I was about to assume the duties of Dane pro- 
fessor. And I do not know that I can do better than begin now where I left off 
then. On that occasion I called attention to the anomalous condition of legal 
education in English-speaking countries, the anomaly consisting in the fact that in 
those countries a knowledge of law had been acquired, as a rule, only, or in con- 
nection with, its practice and administration, while in all the rest of Christendom 
law has always been taught and studied in universities. And I ventured to express 
the opinion that the true interests of legal education in this country required 
that, in this respect, we should not follow longer in the footsteps of England, 
bat should bring ourselves into harmony with the rest of the civilized world. 

“Since that time I have not concerned myself with legal education outside of 
Harvard Law School; but I have tried to do my part towards making the teach- 
ing and the study of law in that school worthy of a university; towards making 
the honorable institution of which we are celebrating the two hundred and 
fiftieth anniversary a true university, and the law school not the least of its 
departments; in short, towards placing the law school, so far as differences of 
circumstances would permit, in the position occupied by the law faculties in the 
universities of continental Europe. And what I say of myself in this respect I 
may, With at least equal truth, say of all my associates. 

“To accomplish these objects, so far as they depended upon the law school, 
it was indispensable to establish at least two things — that law is a science, and 
that all the available materials of that science are contained in printed books. 
If law be not a science, a university will consult its own dignity in declining to 
teach it. If it be not a science, it is a species of handicraft, and may best be 
learned by serving a& apprenticeship to one who practices it. If it be a science, 
itwill scarcely be disputed that it is one of the greatest and most difficult of 
sciences, and that it needs all the light that the most enlightened seat of learn- 
ing can throw upon it. Again, law can only be learned and taught in a univer- 
sity by means of printed books. If, therefore, there are other and better means 
of teaching and learning law than printed books, or if printed books can only be 
used to the best advantage in connection with other means; for instance, the 
Work of a lawyer’s office, or the proceedings of courts of justice, it must be con- 
fessed that such means cannot be provided by a university. But if printed 
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books are the ultimate sources of all legal knowledge, if every student who 
would obtain any mastery of law as a science must resort to these ultimate 
sources, and if the only assistance which it is possible for the learner to receive 
is such as can be afforded by teachers who have traveled the same road before 
him, —then a university, and a university alone, can afford every possible facility 
for teaching and learning law. I wish to emphasize the fact that a teacher of law 
should be a person who accompanies his pupils on a road which is new to them, 
but with which he is well acquainted from having often traveled it before. What 
qualifies a person, therefore, to teach law, is not experience in the work of a 
lawyer’s office, not experience in dealing with men, not experience in the trial or 
argument of causes, not experience, in short, in using law, but experience in 
learning law, not the experience of the Roman advocate, or of the Roman 
pretor, still less of the Roman procurator, but the experience of the Roman 
jurisconsult. 

‘* My associates and myself, therefore, have constantly acted upon the view 
that law is a science, and that a well-equipped university is the true place for 
teaching and learning that science. Accordingly the law library has been the 
object of our greatest and most constant solicitude. We have not done for it 
all that we should have been glad to do, but we have done much. Indeed, in 
the library of to-day one would find it difficult to recognize the library of seven- 
teen years ago. We have also constaatly inculcated the idea that the library is 
the proper workshop of professors and students alike; that it is to us all what 
the laboratories of the university are to the chemists and physicists, the 
museum of natural history to the zoologists, the botanical garden to the 
botanists. 

‘¢From what I have already said, it easily follows that a good academic training, 
especially in the study of languages, is a necessary qualification for the suc- 
cessful study of law; that the study of law should be regular, systematic and 
earnest, not intermittent, desultory or perfunctory; and that the study should 
be prosecuted for a length of time bearing some reasonable proportion to the 
magnitude of the subject. According!y, to secure the first of these objects, 
we have established an examination for admission for such as are not graduates. 
To secure the third, we have made three years of study necessary for a degree. 
To secure the second, we have done several things. We have established a 
course of studies which we require to be pursued in the prescribed order. We 
have established annual examinations, to be held at the end of each year, in the 
work of ‘that year. We require every candidate for a degree to pass his exam- 
inations in the studies of the first year at the end of his first year, as a condition 
of being admitted into the second year, and in the studies of the second year as 
a condition of being admitted into the third year; and we do not permit any 
one to pass his examinations in the studies of any yeareunless he has been 
regularly admitted into that year at the beginning of the year. In other words, 
we do not permit any one to pass examinations in any studies except those of 
the year to which he belongs. We have increased the amount of instruction in 
the last seveateen years from ten hours a week to thirty hours a week. This 
enables us to give the whole of the three years’ course every year, thus giving 
to each class its appropriate instruction. 

‘‘The result of all these measures is that the school is strictly divided into 
three classes, each class doing the work which belongs to its year, and every 
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man having the strongest possible inducement to do his work as it should be 
done and when it should be done. 

“Let it not be supposed that we are unmindful of the work of our predecessors. 
We should indeed be ungrateful if we were. We do not forget that they began 
with nothing, while we have enjoyed the fruits of all their labors. We do not 
wish to disguise the fact that we could not have done our work had we not had 
the work of our predecessors to build upon as a foundation. 

“It has been, in a great degree, the eagerness with which they have always 
encountered difficulties, the ability with which they have followed the subtlest 
lines of reasoning, and detected the slightest flaws or sophistries in argument, 
and the persistence with which they have refused to be satisfied so long as any 
doubt remained to be cleared up, that has given to the instructors such success 
us they have achieved. Finally, it is almost wholly to their testimony, both 
while in the school and after leaving it, that the school is indebted for such 
pablic recognition it has received.”’ 


INDEXING ExTRAORDINARY.—The index to a book should be prepared 
with as much care as the book itself. If the book contains matters of 
value, the index should enable one to find these matters without diffi- 
culty. This is particularly the case with law books. These are books 
which are not generally read in course, as a story or a history; but 
those who use them are generally in search of statements upon some 
particular topic of the law, and naturally turn to the index to find on 
what page this topic is treated. There may be one or more words which 
are the index words for that topic. He should find the subject under 
these words, and should not be expected to look under terms remotely 
connected with the subject, or not in any way connected with that sub- 
ject more than with any other. In other words, every topic of the law 
is properly referred to by certain words which should be used in 
the index; and a multitude of words which are not index words 
for that topic should not be used,—for these obscure the proper 
references. 

A good index to a law book can only be made by a good lawyer. 
Generally, the author should make his own index, for he knows better 
than any one else what index Words should be used in referring to the 
topics he has treated of. It is a matter of no little skill to make a good 
index, and no author does justice to himself or to his readers, if he 
entrusts this work to his office boy or to any unskilled person. 

The worst indexes we have ever seen are those which are made up of 
humerous references under unimportant words, and which, therefore 
seem to have been made with the view of occupying the greatest pos- 
sible number of pages. Now, for a horrid example, the index to the 
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recent work of Mr. Herman entitled, ‘‘Commentaries on the Law of 
Estoppel and Res Judicata,’’ covers about two hundred pages, and the 
following are some of the most ridiculous lines found in it:— 


“A MAN— 

can be only estopped from denying what he has once admitted.” 
‘‘ASCERTAINING — 

test for, whether two actions are for the same cause.”’ 
“Can— 

a defendant in a criminal trial, waive a jury.” 
‘*CLass — 

of admissions which are conclusive against parties.’’ 
‘* DETERMINATION — 

by court that it has jurisdiction.” 
‘* DIFFICULTY — 

in ascertaining what is an entire demand.”’ 
‘* DISPUTED — 

boundary lines may be settled by estoppel.’ 
‘* DUCHESS — 

of Kingston’s Case, rule in.”’ 
‘* EITHER PARTY — 

to cause, may avail themselves of an estoppel.’’ 
‘* EVERY — 

one bound to take care of his own rights.” 
‘* EXTRAORDINARY — 

effect of estoppels in pais as to real and personal property.” 
GENERAL — 

rule in regard to election.”’ 
“ How — 

an estoppel is to be made available.’’ 
KINDS — 

of actions.”’ 
LINE— 

of distinction between superior and inferior courts.” 
** LIVING — 

with woman as wife, estopped to deny relation.” 
— 

cannot dispute recitals in deed which he accepts.”’ 
MANNER — 

in which deed operates, how ascertained.”’ 
‘* MEANING — * 

that estoppels must possess an element of fraud.’’ 
‘* No Man — 

can be tried twice for same offense.”’ 
MATTER — 

how irregular proceedings where court has jurisdiction.’ 
**NO PERSON — 

can recover against his own claim or covenant.”’ 
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“ Not 

absolutely essential that successive causes be the same.’’ 
“ OLD 

rule of jurisdiction.” 
“ONE — 

led by silence to make expenditures may elaim.”’ 
«“ OTHER — 

insurance, waiver by agent binding on company.”’ 
POINTS — 

collateral or incidental not included.” 
“ PRECISE — 

point in issue need not be same in two suits.”’ 
“ — 

test to ascertain whether second action is same.’’ 
“ SILENTLY — 

permitting another to invest money.’’ 
“ SOLEMN —- 

admission of a fact an estoppel.’’ 
“ WANT — 

of jurisdiction, when it may be given in evidence.”’ 
“WELL — 

established principles of mercantile law should be followed.”’ 
“WHat — 

a-judgment is.”’ 
“WHEN — 

a cause is decided between same parties.”’ 
“WHENEVER — 

same question has been decided, it is res judicata.”’ 
“WHERE — 

an estoppel passes with the land.”’’ 
— 

are included in the term ‘ parties.’ ’’ 
— 

arecord imports absolute verity.” 


CENTENNIAL OF THE FepeRaL Constitution. —A number of delegates 
from the various States and Territories met in Philadelphia in Decem- 
ber to devise plans for the appropriate celebration of the centennial 
anniversary of the promulgation of the Federal constitution, which will 
occur in September next. Georgia was the only one of the original thir- 
teen States not represented. The following plan for the celebration was 
agreed upon. An oration and poem commemorative of the signing of 
the declaration; a military display in which all branches of the United 
States service will be represented ; an industrial procession display ; the 
erection of a perpetual memorial commemorative of the constitution. 
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Does the last feature of the celebration mean that the venerable in- 
strument has already become so thoroughly forgotten by the legisla- 
tures, the judiciary and the people, that a monument is necessary to 


remind coming generations that it once existed ? 


Cornecison’s Case. — After some three years this celebrated case has 
at last reached a conclusion. The Kentucky Court of Appeals has 
atlirmed the decision of the trial court, sentencing the defendant to pay 
a fine of one cent and to be imprisoned for three years, for making a 
most dastardly and cruel assault upon a judge of one of the courts of 
the commonwealth, because of a certain decision in which he had par- 
ticipated. Cornelison was a member of the bar. He assailed the judge 
in a room, striking him once or twice with a cane, and then, when the 
judge endeavored to escape, drew from a place of concealment a whip 
and inflicted some fifty blows upon him with it. The judge wasa 
Christian man, and did not believe in avenging the wrong in the manner 
which was required by public opinion in Kentucky. But he brooded 
over it until it unsettled his mind and he committed suicide. This 
directed public opinion to the matter to a profound degree. We gather 
from a report of the decision that the indictment under which Corneli- 
son was tried was for what is known as an aggravated assault and bat- 
tery. The principal question discussed in the opinion of the Court of 
Appeals was whether the jury had exceeded, in assessing the punish- 
ment, the limit allowed by the law. It was held that they had not, one 
of judges dissenting. In the concluding part of the opinion the court 
say: — 


‘This was the question addressed to the court and jury trying this case, and 
in the exercise of their legal discretion they have annexed a punishment that 
this court will not disturb. Neither the court nor jurors could have closed 
their eyes to the cruelty and enormity of the offense committed. None more 
humiliating or degrading could have been inflicted upon the person of the 
injured man, and nothing more calculated to render the life of the wrong-doer 
more insecure. Such an injury strikes at the very existence of society, and 
the punishment imposed is only commensurate with the injury done. To have 
taken the life of the assaulting party would have made Reid guilty of a still 
greater crime, and the submission by him without resistance to the cruel blow, 
whether from his peculiar moral and physical condition or his reverence. and 
respect for the law, makes the necessity greater for vindicating the wrong. 
The law should always inflict the punishment and not the party who has suffered 
the injury.” 


The just view of the matter is that the punishment assessed by the 
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jury was not too severe, provided it was within the limits allowed by 
law, and it is a matter of regret that one of the judges of the court 
should have dissented upon this point. 


Tue Presipent ON Extrapirion Treaties. — The recent message of 


the President of the United States contains the following sugges- 
tions : — 


“Experience suggest that our statutes regulating extradition might be.advan- 
tageously amended by a provision for the transit across our territory, now a 
convenient thoroughfare of travel from one foreign country to another, of fugi- 
tives surrendered by a foreign government to a third State. Such provisions 
are not unusual in the legislation of other countries and tend to prevent the 
miscarriage of justice. It1s also desirable, in order to remove present uncer- 
tainties, that authority should be conferred on the Secretary of State to issue a 
certificate, in case of an arrest for the purpose of extradition, to the officer be- 
fore whom the proceeding is pending, showing that a requisition for the sur- 
render of the person charged has been duly made. Such a certificate, if 
required to be received before the prisoner’s examination, would prevent a 
long and expensive judicial inquiry into a charge which the foreign government 
might not desire to press. I also recommend that express provision be made 
for the immediate discharge from custody of persons committed for extra- 
dition, where the President is of opinion that surrender should not be 
made.’’ 


Tue Presipent ON INTERNATIONAL CopyriGHT. — The President has 
taken a just and enlightened view of this subject, and one which will not 
suit the thieving publishers, who, to the infinite disgrace of our country, 
have to this day succeeded in preventing the passage of a law protect-. 
ing foreign authors in the fruits of their labors. He says: — 


“The drift of sentiment in civilized communities toward full recognition of 
the rights of property in the creations of the human intellect has brought about 
the adoption by many important nations of an international copyright conven- 
tion, which was signed at Berne, on the 18th of September, 1885. Inasmuch as 
the constitution gives to Congress the ‘‘power to promote the progress of 
science and useful arts by securing for limited times to authors and inventors 
the exclusive right to their respective writings and discoveries ’’ this govern- 
ment did not feel warranted in becoming a signatory pending the action of Con- 
gress upon measures of international copyright now before it, but the right of 
adhesion to the Berne convention hereafter has been reserved. I trust the sub- 
ject will receive at your hands the attention it deserves, and that the just 
claims of authors, so urgently pressed, will be duly heeded.”’ 

VOL. XXI 9 
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Tue Tax on ForerGn Works or Art. —The President has, in his 
recent message to Congress, repeated the judicious recommendation 
made in a former message in favor of the abolition of the duties im- 


posed by Congress on foreign works of art. He says: — 


“ Representations continue to be made to me of the injurious effect upon 
American artists studying abroad and having free access to the art collections 
of foreign countries, of maintaining a discriminating duty against the introduc. 
tion of the works of their brother artists of other countries, and I am induced 
to repeat my recommendation of the abolition of that tax.’’ 


New York State Bar Association. — This body held its annual 
meeting at Albany, beginning on Tuesday, 18th January. During the 
past two years it has enjoyed the unique honor, if such it may be 
called, of having for its president the Governor of the State. Its pro- 
gramme embraced the following very attractive exhibit: The general 
exercises are as follows: On Tuesday, at 3 p. m, in the Senate chamber 
of the capitol: 1. President’s address — Governor Hill; 2. Annual 
address -- Hon. Henry Hitchcock, of St. Louis, subject, ‘‘ Recent 
Changes in American State Constitutions;’’ 3. Address of Hon. 
David Dudley Field, on ‘‘ The Needs of Legislation;’’ 4. Thesis; 
** Legal Reform, and What Reforms are Most Needed ’’ — Matthew 
Hale; 5. Reading of Papers; *‘ Expert Evidence’’—-N. C. Moak; 
‘*Is Boycotting Criminal?’’-- Tracey C. Becker; reading of papers 
by other members. Annual dinner at the Delavan, 7:50 p.m. Wed- 
nesday, 11 a. m., meeting in Common Council rooms, City Hall; 1. 
Report of Executive Committee; 2. Treasurer’s report; 3. Annual 
election ; 4. Reports of committees ; 5. General business ; Discussion by 
members on subjects of papers and essays read, and award of prize 
for ‘‘ Prize Essay.’’ In anticipation of the meeting the Albany Law 
Journal, said: — 


‘“‘The speakers are among the most eminent lawyers in this country, and their 
views are worth knowing. To some of them we have been in the habit of 
listening for many years, but we believe this will be Mr. Hitehcock’s first pub- 
lic appearance in this city. We bespeak for this eminent, learned and excellent 
gentleman a welcome only less warm than the St. Louis weather of last sum- 
mer.”’ 


Tue Instirutes or Justinian.—Our learned contemporary, the 
Columbia Jurist, has commenced reprinting, in the form of a series of 
continued articles, the Institutes of Justinian. We hope the Jurist will 
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persevere in this to the end, It is very interesting reading, taken in 
small doses, as the Jurist gives it. From it we learn where Mr. Justice 
Story got his peculiar fashion of introducing every new chapter thus: 
“Having in the preceding chapter considered the subject,’’ etc., etc., 
“we shall next proceed to inquire,’’ ete. Many of our common law- 


yers would be less common and more civil, if they were to devote a 
little time to the study of the jurisprudence of the country from which 
we have derived our civilization, our religion and our laws. 


Co-OPERATION AmonG -WorkINGMEN.— The Washington Law Re- 
porter, after calling attention to the incorporated co-operative societies 
of Great Britain, says: — 


“ Congress has done nothing to stimulate community of effort among work- 
ing people further than to pass the act of June 29, 1886, to legalize the incor- 
poration of national trades unions, and it is doubtful whether its attention has 
ever been called to the beneficent influence it might exercise in stimulating 
co-operation, and legalizing it and giving it a statutory basis until December, 
1886, when Senator Stanford introduced a bill to encourage co-operation, and 
to provide for the formation of associations in the District of Columbia. The 
bill in its main features follows the statutes now in force in Great Britain. It 
extends the privileges of association to any two or more persons, prescribes 
what the articles shall set forth, among which shall be found a statement 
whether the capital is to be money or labor, or both; it permits the articles to 
be acknowledged in any State or Territory of the United States. It requires 
the articles of association to be recorded in the office of the Recorder of Deeds 
for the District of Columbia, and makes his certificate evidence. It provides 
for filing with him a copy of the by-laws, and what they may contain, and for 
transmitting to him any changes therein. It empowers such associations to have 
succession for ninety-nine years, to have a seal, to sue and be sued in the asso- 
ciate name, and to enter into obligations or contracts, and to consolidate with 
each other. It is rather late in the session to anticipate the passage of the bill 
at this Congress, but a step has been taken, and inevitably there will be legisla- 
tion affording to combined labor capital the advantages now enjoyed by com- 
bined money capital, and securing to the working man a participation in the 
profits consequent upon his labor.”’ 


Rattroap Passrs To Orricers. — Senator Castleman, of the Missouri 
Legislature, has introduced a joint resolution submitting to the people 
a constitutional amendment requiring railroads within the State to fur- 
nish free passes to all State officers. The present constitution prohibits 
officers of the State from accepting gratuitous transportation from the 
railroads, upon penalty of the forfeiture of their offices; but it has 
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hitherto been impossible to get a bill enacted by the legislature 
enforcing the constitutional provision, — the reason being that too many 
of the members assemble at the State capital with their pockets lined 
with annual passes furnished by the railroad lawyers. The theory of 
Senator Castleman’s bill is that members of the Legislature will accept 
these gratuities any way, and that by giving them the railroads acquirea 
power over the members which they would not otherwise possess, grow- 
ing out of the very fact that the gratuity isunlawful. Such a constitu- 
tional amendment, if proposed to the people, would never be adopted. 
Public opinion is waking up to the infamy of public officials taking this 
species of bribes from railroad companies. For a judge before whom 
a mass of railroad litigation is constantly depending, or a member of 
the Legislature by whom legislation affecting the railroads must be 
considered, to accept these gratuities, is mere bribery, and no other 
name fits it. It ought to be dealt with the same as other bribery is 
dealt with, by the criminal statutes. 


Newsparer Criticisms OF THE JupIcIARY. — The Supreme Court of 
Indiana had before it the other day a controversy which was brought to 
settle the title to the office of lieutenant-governor of the State. A de- 
cision was rendered in favor of the Republican claimant upon some 
ground that did not affect the merits of the controversy, — the court 
disclaiming jurisdiction, we presume. Thereupon the Indianapolis 
Sentinel, one of the vilest and nastiest political sheets in the whole 
country, published a series of editorial comments on the opinion, begin- 
ning with such language as this: ‘‘Damn their cowardly souls; ” 
‘*the members of the Supreme Court of Indiana are afraid of their 
shadows ;’’ and a good deal more of the same sort. 


Senator Beck anv us Littte Britt. — Mr. Beck, of Kentucky, has 
introduced a bill in the Senate of the United States, prohibiting mem- 
bers of Congress from acting as counsel for railroad corporations which 
have received aid from the government. We have not seen the bill and 
do not know that we accurately state the scope of it, but we understand 
that it is a thorn in the sides of a number of his brother Senators, and 
of a still larger number of the legal fraternity in the House of Repre- 
sentatives. It is something that they would rather not take hold 
of. In fact, nothing would delight them more than to allow the bill 
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to slumber forever in the limbo of some committee. Most of them 
would rather have it laid under the table than on it. Indeed, they 
would prefer not to touch it with a pair of tongs. Nevertheless, Mr. 
Beck is a fearless and an honest man, and there is scarcely a doubt 
that he will press his little bill, and that his fellow Senators will be ob- 
liged to swallow it in some form or other, although the dose will be a 
very bitter one. It aims at what is known to be one of the recognized 
modes of bribing members of Congress. Public opinion demands its 
passage, and Congress will be obliged to pass it. 


EXTRADITION — WHETHER THE ExTRaDITED PERSON CAN BE TRIED FOR 
any OTHER Crime. — It has been for some time a controversy as to 
whether, in case a prisoner is surrendered by another country to the 
justice of this country, he can thereafter be put on trial in the courts of 
this country for any crime other than the one for which his extradition 
was demanded and accorded. The weight of judicial opinion has been 
that he cannot be so tried without the consent of the country which has 
accorded his extradition. This conclusion is believed to rest upon the 
soundest reasons. But it has always been a difficult question whether 
the judicial courts can take cognizance of the circumstances under 
which he has been surrendered, or whether it is not a question 
for the decision of the political authorities of the government. 
Suppose, for instance, a person had been surrendered to our govern- 
ment by the government of Great Britain, upon a charge of forgery, and 
were thereafter put upon trial in this country upon a charge of embez- 
zlement prior to the extradition, and suppose that the prisoner should 
plead the circumstances of his extradition in bar of the prosecution un- 
der the indictment for embezzlement. Would it be competent for the 
judicial courts to take cognizance of the plea, or would it not rather be 
a question for the decision of the political department of the govern- 
ment, and would not the proper remecy of the prisoner be an appeal to 
the President, which appeal would, it is presumed, result in an order 
emanating from the attorney-general, directing the district attorney to 
enter a nolle prosequi. The question recently came before the Su- 
preme Court of the United States in the case of the United States v. 
Rausher. A majority of the court, in an opinion by Mr. Justice Miller, 
take the ground that the question may be decided as a judicial question, 
and they hold that a person who has been extradited for one crime can 
not thereafter be put upon trial for another crime, alleged to have been 
committed at the time of the extradition, without first being released 
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from custody and allowed a reasonable time to return to the country 
which accorded his extradition. Mr. Justice Gray, in a separate concur- 
ring opinion, placed his assent upon the single ground that the conclu- 
sion of the court follows from an interpretation of section 6235 of the 
Revised Statutes of the United States; declining to express an opinion 
upon the broader question whether, independently of any act of Congress 
and in the absence of any affirmative restriction in the treaty, a man 
surrendered for one crime can be tried for another, — not being satistied 
that it is a question of law within the cognizance of the judicial tri- 
bunals, as contradistinguished from a question of international ¢ omity 
and usage within the domain of statesmanship and diplomacy. 


How Lone an Artrorvey’s Duty to nis Cirenr Continues. — A 


late decision of the Supreme Judicial Court of Maine! 


gladdens 
one, by reason of its stern enforcement of the rule that an attorney 
must ever remain loyal to the client he has once served. A lawyer 


named Everett procured an attachment of land and its sale there- 
under to his client, in 1855. ‘Twenty years later, finding the attach- 
ment void, and the sheriff ’s return also not signed, he bought in for a 
trifle the outstanding title. The court justly held him estopped to deny 
the validity of the attachment; and the title so bought in he was not 
permitted to invoke against his client. Haskell, J., said: — 


‘The office of attorney and counselor is full of responsibility and honor. 
The law holds out these officers to be competent, honest, and faithful to those 
seeking their counsel and assistance. The communications of the client must 
remain with the faithful attorney a secret forever; he can neither voluntarily 
disclose them, nor can he be compelled to do so by process of law. The law re- 
quires from these officers the most implicit fidelity and complete good faith in 
all their professional ‘ walk and conversation.’ From them judges of the court 
of last resort are to be selected, ‘ persons learned in the law, and of sobriety of 
manners.’ Their oath requires the strictest professional demeanor, absolute 
honesty, fidelity, and good faith both to the courts and to their client.’’ 


Tue RaitWay axp Corroration Law Journat. —We welcome to 
the list of our exchanges the Railway and Corporation Law Journal, 
anew venture, published by L. K. Strouse & Co., 95 Nassau Street, New 
York, and edited by Chas. F. Beach, Jr., author of a recent work on 
Contributory Negligence, and Wm. W. Cook. This journal, in size 


! Briggs v. Hodgdon, 3 N. Eng. Rep. 282. 
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and general style, resembles the Albany Law Journal and the Central 
Law Journal. It is published at the price of $10 a year, double the 
price of those journals. It remains to be seen whether sufficient inter- 
est centers in railway and corporation law to sustain a venture of this 
kind, published at such a high price. It starts out with an evident 
attempt to make itself the organ of corporate interests. It condemns 
the Reagan-Cullom interstate commerce bill, which has just passed 
Congress, as fraught with disaster to the country. ‘The learned editors 
are, however, entirely erroneous in their statements that the country, 
speaking through its intelligent business men, is opposed to the bill. 
Their statement that, ‘‘ from every section and from all classes come 
expressions of dissent,’’ is entirely misleading. The bill has been 
passed by Congress, in obedience to a public opinion of a character 
too overwhelming to be resisted by the arts of corporate lobbying and 
corporate bribery. 


Tue JupicraL Macurnery or New Jersey. — The New Jersey Law 
Journal is agitating the question of the reorganization of the judicial 
system of that State. From the dissenting opinion of Mr. Cortlandt 
Parker, a member of the recent committee of the American Bar Asso- 
ciation, on Delay and Uncertainty in Judicial Administration, it would 
seem that the judicial system of New Jersey is now as near an approach 
to perfection as could be well attained. It is true that seven judges of 
the court of last resort in New Jersey are not lawyers at all, and that 
some of those judges write opinions. But what of that? It is neces- 
sary to have in the judicial body a little infiltration from the laity in 
order to suppress the rascally tendencies of the legal profession. 


Too Brier ror Grammar. — The shortest chattel mortgage we have 
seen was the subject of litigation in Church +. M’Leod.! It was in 
these words: ‘*The six calves for which this note is given is to be 
Chureh’s until paid for.’’ The document having been recorded in the 
town clerk’s office, pursuant to the statute, the court held that it was 
constructive notice, and that a purchaser from the mortgager was liable 
for a conversion in taking possession and selling one of the calves.— 
Daily Law Register. 


1 2 New England Rep. Vt. 190. 
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Tue Rerort or tHe Arrorney-GeneraL.— The annual report of 
Mr. Garland, the attorney-general of the United States, presented to 
Congress at the opening of the last session, according to a press synop- 
sis, contains a detailed statement of the business of the Department of 
Justice during the last fiscal year, together with statistics of crime against 
the United States. During the year 634 suits, aggregating in amount 
$3,500,000, have been brought under the ordinary jurisdiction of the 
Court of Claims. The total number of such cases pending is 691, in- 
volving $25,000,000. Under the Bowman act 1,238 cases have been 
transmitted to the court by committees of Congress. These involve a 
large amount. There are now pending 1,140 cases, the amounts in- 
volved being $30,000,000. Under the same act twenty-eight claims, to 
the amount of $4,000,000, have been transmitted by the heads of de- 
partments. Of these nine cases, involving $1,500,000, are still pending. 
In addition to the above there have been filed under the ‘‘ French spolia- 
tion act,’’ 2,150 cases, amounting to $12,000,000. It is thought that 
500 more cases will be filed, and the amount increased to about $15,- 
000,000. During the year 425 suits, claiming $17,708,428, were brought 
to trial. In 396 suits, claiming $16,996,554, judgment was for the 
claimants for $967,589. 

During the year 1,579 civil suits to which the United States was a 
party were terminated in the Circuit and District Courts of the United 
States. The number pending July Ist was 2,826. The number of 
criminal prosecutions terminated during the year was 14,479, about 
one-half of which were for violations of internal revenue laws. The ag- 
gregate amount of judgments rendered in favor of the United States in 
civil suits was $821,138. The amount actually collected was $202,172. 
The amount of fines, forfeitures and penalties imposed in criminal 
prosecutions during the year was $567,631. Civil suits to which the 
United States was not a party, numbering 12,326, were terminated dur- 
ing the year in the United States Circuit and District Courts. 

The attorney-general briefly urges the importance of legislation on 
the following matters, the necessity for which was pointed out in his last 
annual report : —- 

Fees for marshals in Territories; pay of deputy marshals; revision 
of the fee bill; substitution of fiscal for calendar years; chief super- 
visors of elections; protection to civil officers and witnesses; fees of 
witnesses and jurors in Territories, and the re-organization of the jury 
system in the District of Columbia. 

He devotes a chapter to the subject of United States prisoners and 
the general question of convict labor, and advocates the building of a 
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Government penitentiary and reformatory at an early day. He recom- 
mends the appointment of a commission to inquire into the matter. 
He also renews the recommendation that authority be given the judges 
of the United States Courts to sentence, in their discretion, prisoners 
convicted of first offenses, to such reformatories or graded prisons as the 
attorney-general may select. He also urges the necessity of additional 
United States jails, and mentions Atlanta, Georgia, and Louisville, Ken- 
tucky, as cities where such buildings are much needed. ‘The number of 
United States prisoners in custody June 30, 1886, was 5,929. Supple- 
mentary legislation respecting the restoration of convict records is 
strongly urged by the attorney-general as necessary for the preservation 
of records of great value. It is impossible, the attorney-general says, 
to overestimate the necessity that exists for a change in the judicial 
system to meet the constantly increasing business of the country, and 
he urges that something be done to remedy the evils complained of on 
all sides. 


KarLway Compantes— ror Repate AGAINstT 
Poticy. —In the case of he Indianapolis, etc., R. Co. v. Ervin,! the 
Supreme Court of Illinois has at last come around to the just and 
sensible doctrine that a contract between a railroad company and 


a shipper, that the latter shall pay the regular and established 
rates of freight, the same as all other shippers, and that the company 
shall pay back to him, by way of rebate, a certain portion of the 
freight so charged and pai whereby such shipper will pay a less rate 
for transportation than that paid by others and the public generally, 
for like services, under similar circumstances and for like distances, is 
void, as being against public policy at the common law, and in violation 
of the statute against unjust discriminations. In so holding, the court 
‘distinguish’’ its former decisions to the contrary,? as having been 
made under a different statute. It is a disgrace to jurisprudence of 
that State that such contracts were not at first held unlawful, inde- 
pendently of any statute. 


TIEDEMAN ON THE Potice Power.*— This work, by Prof. Christopher 
G. Tiedeman, of the law department of the University of Missouri, is 


1118 Ill. 250. 3 St. Louis: F. H. Thomas Law 
2 Toledo, etc., R. Co. v. Elliott, 76 Book Co. 

lll. 67, and Erie & Pacific Dispatch v. 

Cecil, 112 Ill. 185. 
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one of the most important contributions to the literature of the law 
which has appeared for several years. It deals with a great variety of 
topics involved in the general definition of the police power, in a manner 
at once original, broad and candid. The Albany Law Journal says of 
it: ** The work is much more than a mere legal commentary. It is a 
statesmanlike treatise upon topics of the most vital importance. * * * 
Mr. Tiedeman’s style is excellent; his textis not a scissors hotch-potch 
of all authors, but a distinctive and original vehicle of thought, which 
carries the reader easily along and makes it difficult to lay the book 
down.’’ From such an examination of the book as we have been able 
to make, and from an acquaintance with the author and his work on 
‘** Real Property,’’ we are inclined to think that this estimate of his latest 
work is not overdrawn. We regard it as too important a work to be 
dismissed with a hasty sketch, and, therefore, we hold it over for notice 
in a future number. 


ANOTHER 


Apvams-CoLeripGe Caste. —The Lord Chief Justice of 
England has again been compelled to appear as a defendant in his own 
court, in a libel suit brought by his litigious son-in-law, Mr. Adams, 
who, unfortunately for the credit of the legal profession, is a member 
thereof. This time Lord Coleridge’s offense seems to have been the 
writing of a letter to his own solicitor which contained some uncompli- 
mentary statements touching Mr. Adams. ‘The solicitor, as we gather 
from the press reports, made the mistake of turning the letter over, with 
other documents, to a board of arbitrators, to whom had been referred 
the then existing controversy between Mr. Adams and Lord Coleridge. 
This was the only publication, and it does not seem to have been 
authorized or contemplated by Lord Coleridge. The public never 
would have known the contents of the letter if Mr. Adams had not 
brought this fresh action for libel against his venerable father-in-law. 
It had been, by the mistake of Lord Coleridge’s solicitor, published to 
a board of arbitrators only; Mr. Adams was not. ashamed to publish it 
to the whole English-speaking world. It is needless to say that the 
case was decided in favor of Coleridge, on the ground that the com- 
munication was privileged as between him and his solicitor, and that 
he had not authorized its publication. “On this side of the water many 
of the inconsiderate daily newspapers made this lawsuit the subject of 
a tirade of abuse against the venerable jurist and against the English 
aristocracy, whom he was supposed to represent. In this they showed 
at once their ignorance and their prejudice. Lord Coleridge is not, 
either by birth or sympathy, a representative of the English aristocracy ; 
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nor is he an exponent of aristocratic principles and doctrines. He 
was raised to the peerage by Mr. Gladstone, not only in deference to 
his eminent abilities as a lawyer, but out of consideration of the fact 
that the dignity of the great office to which he had been elevated would 
be best supported by making its incumbent a member of the peerage of 
England. Lord Coleridge has been largely instrumental in bringing 
about the sweeping reforms in judicial procedure which have taken 
place in England within the last few years. In politics he is a radical, 
entertaining views on many questions similar to those of John Bright. 
He is in favor of disestablishing the House of Lords, of which he is 
a member, as a legislative body, and of substituting in its place a 
senate, founded on some well-matured electoral principle. It is need- 
less to add that he is a warm friend of our country. His intercourse 
with our bench and bar during his recent visit to this country; his 
numerous speeches at receptions, banquets, and in reply to addresses, 
all models of finished diction, conveying the loftiest sentiments and 
abounding in the warmest expressions of friendship for our institutions 
and people,— have endeared him to us. If the conduct of one of his 
children, under the influence of a husband, has urged him in his old 
age into the saying, or the writing of things which, under other circum- 
stances, might seem injudicious, perhaps his case does no more than 
illustrate the objurgation of Lear: — 


“ Peath, traitor! Nothing could have subdued nature to such a lowness but 
his unkind daughters.”’ 


OF Banks AND BANKERS FOR THEIR AGENTS. -- Our 
last number! contained an article by Mr. Francis B. Patten upon the 
Responsibility of Banks and Bunkers, in which he vigorously assailed 
the doctrine that in a business where the usage is to employ a sub- 
agent, the original agent is not liable to his customers for the errors or 
misconduct of the sub-agent, if the proper care was exercised in the 
selection of the latter. Under the doctrine combated, banks seek to 
evade responsibility for the neglect or misconduct of their correspond- 
ents to whom commercial paper has been forwarded for collection. Mr. 
Patten’s views and the list of authorities upon which he relies have 
been strongly reinforced by the Supreme Court of Michigan ? (always 
worthy of deference), in avery recent case which contains an elaborate 
and learned discussion of the whole question, brought squarely before 
the court. Concurring in the views of the courts of England, New 


1 Vol. 20, p. 889. 2 Simpson v. Waldby, 6 West. Rep. 158. 
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York, Indiana, Ohio, and New Jersey, the better doctrine is held to be 
that, when in the ordinary course of business one intrusts to a bank for 
collection a draft drawn on a person at a distance, in case the home 
bank through the failure or dishonesty of another bank selected by 
itself, never receives the money paid by the drawee, -—insuch case the 
home bank must bear the loss, although it has not been at fault in the 
selection of its agent, unless there has been an agreement to the con- 
trary with its customer. The following language is found in the 
opinion: — 


“In each case [of home or foreign collection] the bank holds itself out, for a 
consideration, to collect my paper, and it can make no difference whether the 
compensation is great or small. In each case it selects its own agents in the 
premises. In each case there is no privity between the party selected and 
myself. I fail to perceive why in the one case, more than in the other, I adopt 
the immediate party collecting or protesting the bill, as my agent. I cannot 
find any good reason for making this particular case of the collection of a 
foreign bill an exception to the general rule of agency.”’ 


This is no doubt that the doctrine which will ultimately command 
general assent. 


Cuances 1x Lecat Journatism. —The Texas Law Review, lately of 
Austin, Texas, has already succumbed to the rivalry of the two sets of 
** Reporters,’’ which are taking the whole land for their province, and 
making hopeless the future of those local journals which find a pretext 
for existence in case reporting. A few of the latter, which really sub- 
sist on local official advertising, will, of course, survive thereon; the 
others must go; it is only a question of time. We refer to these 
series of Reporters, one published by the West Publishing Co., of St. 
Paul, the other by The Lawyers Co-operative Publishing Company, of 
Rochester, N. Y.,as likely to occupy the whole field of case reporting ; 
and this simply as illustrative of the general law of the survival of the 
fittest. There are a great many more case-reporting journals than the 
profession has need of — many more than it will support. The feebler 
ones will soon die, like the Texas Law Review ; the hardier will drag out 
@ precarious existence for a time, but the end will not be long deferred. 
While on this subject, we take pleasure in referring to the fact that, 
with the beginning of February, the Wests issue their Southeastern Re- 
porter and their Southern Reporter, thus filling up all previous gaps, and 
including in their sestes the reports of the courts of last resort of all 
the States, except Missouri, and those of all the Federal courts. Their 
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enterprise is worthy of admiration. We are indebted to the excellent 
work of their Reporters for much of the matter which we use in our 
Digest of Recent Decisions. 


Tue Wasasu Ree@giversuir Case. — We elsewhere print in full the 
opinion of Judge Gresham in this already celebrated case. We have 
departed from our usual custom in this regard, because of the very 
great public and professional interest which centers in the decision, 
and because it brings into public prominence what we conceive to be 
some of the abuses which gather around the matter of railway receiv- 
erships in the Federal courts. Two receivers had been appointed for 
the Wabash Railway and its leased lines, both east and west of the 
Mississippi River, by the United States Circuit Court for the Eastern 
District of Missouri. Ancillary orders were made in the United States 
courts of other districts, appointing the same receivers, according to a 
comity which obtains among the Federal courts in such cases. The act 
of the judge of the Seventh Federal Circuit in vacating these orders, in 
removing the receivers appointed under them, and in appointing a differ- 
ent receiver over certain of the lines which lie within his circuit, was of 
itself calculated to arrest public attention. It must have proceeded from 
a profound conviction on his part that such abuses existed, under the 
orders which had been made by the United States Circuit Court for the 
Eastern District of Missouri, as imperatively required this step to be 
taken for the purposes of justice. 

The opinion which he wrote preliminary to the making of this order, 
and which we elsewhere publish, has been characterized as ‘‘ sensa- 
tional.’’ Our readers will see, however, that it is wholly destitute of 
any element of sensationalism. It is, almost from beginning to end, a 
cold and colorless recital of facts, without any attempt at comment or 
characterization. Not a word has been wasted. An evident attempt 
has been everywhere made at condensation; and no one can read the 
opinion without crediting the statement which it contains that other 
observations of a similar character could be made. 

The spectacle of a receiver being appuinted on the petition of the 
debtor, for the purpose of taking charge of his property and keeping it 
from his creditors, was one calculated to arrest public attention and to 
wound the public confidence in the administration of justice to a pro- 
found degree. But until Judge Gresham’s opinion was published, the 
public never understood the full significance of the orders which had 
been made and of the proceedings which had been taken, in this case, 
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in the United States Circuit Court for the Eastern District of Missouri. 
Not only was the amazing spectacle presented of a debtor bringing an 
action against its creditors, but of a court being so complaisant to this 
debtor as to appoint two of its managing agents as the receivers of 
its property, upon the immediate presentation of an ex purte applica- 
tion, without delay, without notice to any party interested, and without 
the opportunity to interested parties of being heard prior to the mak 
ing of the order. What was a still worse feature of the matter was, 
that one of the purposes of asking for this extraordinary relief was 
that the debtor corporation was indebted in a very large amount in the 
form of promissory notes indorsed by certain wealthy persons who 
were beneficially interested in the corporation. These notes were 
maturing; and the court, without giving to interested parties a hearing, 
immediately made an order by which receiver’s certificates should be 
issued to take up this indebtedness as fast as it should mature. The 
significance of this order is not understood, unless it is considered what 
receiver's certificates are. Whether such certificates cut under the oldest 
mortgage or not, they can mean this and nothing less than this: that a 
court of equity has impounded the property and has announced to the 
world that it intends to sequestrate the income from the property for the 
purpose of paying these certificates, and that it intends to hold the prop- 
erty within its grasp until this is done, or until some person shall come 
forward as a purchaser under a mortgage foreclosure sale or otherwise, 
who will relieve the court of this burden and undertake the payment of 
these debentures. Whether the order of the court or the recitals in 
the certificates so state in terms or no, the necessary consequence of 
this is to prefer them to the oldest mortgages subsisting against the 
property. Such a preference impairs the obligation of the contracts 
created by those mortgages, and violates a fundamental principle of 
American constitutional law. In doing it, a Federal court does that 
which the Constitution of the United States prohibits the several States 
from doing through their legislatures. But what is more appalling is 
the fact that, under settled principles relating to equity procedure, the 
Federal Circuit Court, in doing this, is making interlocutory orders 
which are not appealable, and is doing acts which are ascribed to 
the mere exercise of judicial discretion. The State legislatures cannot 
impair the obligation of contracts; but a single Federal judge may 
strike down contracts involving millions of dollars by the mere exhibi- 
tion of the chancellor’s foot, and his orders are not appealable, and 
his victims are remediless. Worse still, it is quite obvious that this 
was not done in order that the holders of the promissory notes of the 
Wabash Railway Company, which had been indorsed by Gould, Hum- 
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phreys, Dillon and Sage, might be made whole, for non constat that 
the indorsers were not amply able to pay them; but it was done that 
these indorsers might be discharged. In other words, the court im- 
pounded this vast property and issued a mass of debentures which have 
the substantial effect of displacing and postponing the oldest mortgages 
thereoy, in order that four gentlemen might be relieved from the obli- 
gations which they had incurred by indorsing commercial paper, which 
had been issued to float and carry out certain schemes of railway 
extension, consolidation, etc., in which they had been concerned. 

Then it is made to appear by Judge Gresham’s opinion that the 
Wabash Railway and its connecting lines were in fact operated by the 
Missouri Pacific Railway Company as lessee, under a lease made in form 
to the Iron Mountain Railway Company. Another mass of receivers’ 
certificates, amounting to some two million dollars, was issued to take 
up floating debts which had been incurred in thus operating the Wabash 
Railway, by the Missouri Pacific Railway Company. a perfectly solvent 
corporation. These certificates in terms took precedence of the oldest 
mortgages and became a first lien on the property. Upon what princi- 
ple could the Missouri Pacific Railway Company, having created these 
debts and being responsible in law for their payment, claim that they 
should be taken up by debentures issued by a court of justice, the pay- 
ment of which rendered necessary the impounding of the property of 
other owners for an indefinite period of time and the impairment of the 
prior existing liens thereon? 

The Elisworth Coal Company contract was merely an incidental, 
though a characteristic, feature of this business. We pass by this por- 
tion of Judge Gresham’s opinion, merely asking the attention of our 
readers to it, and taking occasion to state our conviction that the whole 
system of railway rebates is an infamous system; that it can only be 
met and repressed by penal laws of the most stringent character; that | 
these penal laws will not properly characterize the offense until they 
raise it to the grade of felony; and that it will not be broken up until 
‘ the penitentiary yawns for those who, for their own gain, engage in it. 
The railways of the country are bound, on every principle of justice, 
and should be bound on the plainest principles of law, to serve shippers 
equally, just as the post-office department serves the public equally. 
The small shipper should have equal rights with the large shipper, and 
should have an equal privilege of competing for a business existence 
with the large shipper. Have the State legislatures chartered these cor- 
porations, clothed them with the most extraordinary powers, among them 
with the power of eminent domain, the highest attribute of sovereignty, 
allowing them to build railways where they will and take land for that 
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purpose in invitum, in order that they may exercise their power by 
committing the most flagrant crimes against commerce — by building 
up and enriching favored shippers with whom they have interested and 
corrupt relations, and by destroying poorer shippers, or those whom 
they do not choose to favor? 

This whole business which has been laid bare by Judge Gresham’s 
opinion is one of appalling dimensions. It will not do to attempt to 
belittle it, to characterize his opinion as a sensational one, to laugh it 
down, or otherwise to deprive it of any of its significance. We can 
scarcely get a just conception of its enormity and of the palpable vio- 
lations which it everywhere involves of the fundamental rules of law 
and justice, unless we lay out of view the fact that it has been done 
with reference to a great railway system, and suppose that the same 
thing had been attempted with reference to some small property. Sup- 
pose, for instance, a farmer were to go into a court of justice with a bill 
in equity against his creditors, in which he should say to the court: ‘I 
have a farm here of my own, and I am the lessee of several contiguous 
farms. I have been unable to operate these farms at a profit. My own 
farm has certain mortgages upon it, and I have placed a consolidated 
mortgage upon my own farm and upon my leasehold interests in the other 
farms. In attempting to carry on these farms I have issued a good 
many promissory notes and have incurred many floating debts, which I 
am unable to pay. These promissory notes have been indorsed by 
friends and agents of mine, who are interested with me in carrying on 
these farms, and some of them are about to mature. I want the court 
to appoint two of my agents to take possession of these farms and 
operate them for me until such time as an adjustment can be made 
between me and my creditors.’’ Suppose that the court entertains this 
bill and appoints the farm bailiff of the plaintiff and another one of his 
agents as receivers to carry on the farm for his benefit, holding his 
creditors at arm’s length. Did any one, other than a railroad fixer and 
manipulator, ever have the hardihood to face a court of justice with such 
a bill in equity as this? Has it come to be a principle of equity juris- 
prudence that a failing debtor can sue his creditors, and have his 
property impounded by a court of equity and managed indefinitely by 
such court for his own benefit? 

But it is said by some, in support of the monstrous pretense that 
such a jurisdiction resides in the Circuit Courts of the United States as 
courts of equity, that railroad property occupies a different footing 
from that occupied by other property, in that railways are established 
to serve the public; that they must, for the benefit of the public, go on; 
and that their operation cannot be even momentarily suspended. The 
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answer to this is that this question is exclusively a political one, to be 
dealt with by the political branch of our governments, State and na- 
tional. It is a question with which a court of equity has nothing what- 
ever to do. From the earliest times courts of equity have uniformly 
disclaimed all jurisdiction in respect of political questions. Even 
when Louis Kossuth and his printers in London were enjoined from 
issuing paper money purporting to be treasury notes of the republic of 
Hungary —a most extraordinary decision — the injunction was placed 
upon the ground that they were threatening to violate the property rights 
of the Emperor of Austria, and the court disclaimed all jurisdiction 
over political matters. 

We have not referred to the fact that the taking possession of a rail- 
way by means of a receiver operates, during the period of the receiver- 
ship, entirely to displace the remedial laws of the State, in respect of 
wrongs committed in operating the railway. The right of trial by jury, 
guaranteed by the Federal constitution and by the constitution of 
every State in the Union, is displaced, even in respect of those mat- 
ters which sound in damages merely. Railway injuries can no longer 
be redressed in the county in which they are committed ; but a farmer 
who has the misfortune to have a horse or cow killed must file an inter- 
vening petition, in many cases at a place hundreds of miles away, and 
bring his witnesses before a master in chancery to prove his claim, at 
such expense to himself as in most cases operates as a denial of jus- 
tice. ‘The Supreme Court of the United States has, wisely or unwisely, 
but following the English chancery practice, affirmed the power of the 
Federal Circuit Courts in these cases to set aside the right of trial by 
jury in all damage suits, and to substitute therefor the decision of a 
master in chancery upon an intervening petition. Mr. Justice Miller 
dissented, in an opinion in which he took occasion to describe in vigor- 
ous and sarcastic language the abuses which had surrounded railway 
receiverships in his circuit.! Since that opinion was written these abuses 
seem to have greatly increased. If the opinion of Judge Gresham 
shall serve no other purpose than to attract the public attention to them, 
he will have done a most important service to the country. The rec- 
ord which his opinion presents is a staggering record. No judicial 
reputation can survive it. 


1 Barton v. Barbour, 104 U. S. 126. 
VOL. XXI 10 
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THE AMERICAN DECISIONS, Vols. 79, 80.— Bancroft- Whitney Co. 
THB AMERICAN REPORTS, Vols. 54, 55.—John D, Parsons, Jr, 


Almost every number of this Review for some years past has contained words 
of high praise of both these series. There is no token of inferior work about 
these volumes; indeed, as we have often said, such editors as Mr. Freeman and 
Mr. Browne gain skill, but lose no diligence by their long and exhaustive labors, 

These numbers merit the good words we have said of their predecessors. 


RANDOLPH ON COMMERCIAL Paver, Vol. LL—A Treatise on the Law of Commercial Paper, 
By JosePH F. RANDOLPH of the New Jersey Bar. In Three Volumes, with an Appendix, 
Vol. Il. Jersey City: Frederick D. Linn & Co, 1886. 

We referred to the first volume of this work in a former number, and gave 
the impressions which such an examination of it as we were able to make pro- 


duced, This volume is very much like its predecessor. It contains apparent 


evidence of thorough and painstaking work, and we have no doubt that it will 
be a favorite work with the profession. 


HUBBELL’S LEGAL DIRECTORY, 1886-87. — J. H, Hubbell & Co: New York. 


This issue, the seventeenth, of a tried and standard directory, seems not to 
lack any of the qualities for which in previous years we have commended it to 
the profession as the best guide of its kind to a large amount of miscellaneous 
information. Frequent use has taught us full reliance apon it in every matter, 
except, perhaps, the list of attorneys, which in some instances betrays misin- 
formation in the compiler. 


CA8ES SUMMARILY DISPOSED OF ON MOTION IN THE SUPREME COURT OF THE UNITED 

STaTEes. — By C. H. ARMeEs, T.& J. Johnson & Philadelphia, 1886. pp. 262. 

The compiler has here put into a very condensed and convenient form for 
the use of practitioners in our highest tribunal (down to October, 1885), its rul- 
ings on motion upon jurisdictional and trivial questions, and rules of practice 
therein. The decisions are well chosen, and the points ruled are neatly stated. 
This suffices to show that the book will be thoroughly serviceable to the class 
of practitioners for whom it was intended. 


MYeER’s FEDERAL Decisions, Vol. XXV.—Embracing the Subjects of Patents, Copyrights 

and Trade-Marks. St. Louis: The Gilbert Book Book Co. 1886. 

The title of Patents in this volume has been edited by Messrs. R. T. Bald- 
win and Woodbury Lowery. The volume consists of a selection of cases pub- 
lished in full upon the topics to which it relates, decided by the Federal Circuit 
Court, and the Supreme Court, together with a much larger number of cases 
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presented in the form of a digest. It contains over 1,200 royal octavo pages, 
and very much resembles its predecessors in the same series. The value of such 
awork to the practitioner in the law of patents, copyrights, and trade-marks, which 
are cognate subjects, must, of course, depend upon the care and fidelity with 
which the cases which are printed in full have been selected, and with which the 
other cases have been digested. 


Upon this question no one can be prepared to 
speak until he has used the work. 


This work is sold separately from the series 
for the sum of 315. We notice that the usual ‘certificate’? which has been an- 
nexed to most of these books by some judge, law writer or lawyer, more or less 
distinguished, is omitted in this volume. The omission isa sensible idea. The 
opinion of such a certifier must at most have been a mere skim-surface affair, 
and of very little value to a person hesitating about buying the book. 


POMEROY’S CONSTITUTIONAL LAW, LBENNETI’S EDITION, -- An introduction to the 
Constitutional Law of the United States, especially designed for Students, General and 
Professional, By JOHN NORTON POMEROY,LL. D. Ninth Edition, revised and enlarged. 
By EDMUND H, BENNETT, LL.D., Dean of the Boston University Law School, 


We are at a loss to know why this is called the ninth edition. We under- 
stand that the last edition, which preceded it passed under the designation of 
the third edition. Some publishers have fallen into the habit of calling every new 
impression of a few hundred books which they print from the same stereotype 
plates, a new edition. This is a misnomer, since there is no new edition unless 
there isa new editing. 

We have never thought very much of Prof. Pomeroy’s work on constitutional 
law. Plainly, we have regarded him as a very unsound exponent of American 
coustitutional law in more points than one. His article in a former volume 
of this Review, upon the Virginia boud cases,! shows that his mind tended 
toward Federalism to a degree so extreme that his ideas on the subject may be 
called ultra and visionary. Nevertheless, Prof. Pomeroy has put a great deal of 
thought into his work, and many of his views are to be commended. His dis- 


cussion of the power of removal from ottice is a very intelligent and interesting 
discussion. 


We regret, however, that he does not touch upon the infamous 
practice of all the Presidents during the last forty years of removing territorial 
judges from office, in plain violation of the terms of the law fixing the tenure 
of their offices at a definite period, — thereby making the judicial branch of the 
government in the territories subservient to the executive branch and making 
the territorial judges mere puppets of the President. 

His book was not constructed upon any very symmetrical or artificial plan. 
A good deal of it resembles certain English law books, in that its pages contain 
running discussions of what was decided in particular cases, and what Mr. 
Justice So-and-So said, and what Mr. Justice So-and-So said in his dissenting 
opinion, and so on. An author ought to state his conclusions in his text, and 
in his notes refer the reader to the source of his authority and to conflicts of 
opinion upon the question under discussion. Dr. Bennett has made very con- 
siderable additions to the work, consisting for the most part of a statement of 
decisions of the Supreme Court of the United States on yarious constitutional 
questions treated of, his object being merely to bring the work down to the 
present time on the same elementary plan as that of the late lamented author. 


117 Am. Law Rev. 684. 
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This work is not too large, we take it, for use in the law schools; and while we 
are not prepared to say that such a book should be put into the hands of students 
of the law, as long as our legal literature affords such a work as that of Cooley; 
yet there is this to be said of this work, that it treats the subject more in out- 


line, and when the time of the student is limited it may be used with greater 
profit than a larger work. 


PaCIFIC REPORTER DIGEST. — Digest of the Decisions of the Sapreme Courts of California, 
Colorado, Kansas, Oregon, Nevada, Arizona, Idaho, Montana, New Mexico, Wyoming, 
Utah and Washington, reported in the Pacific Reporter from Volume I. to Vol. X.; 
with Tables of Cases Reported (showing also the page and Volume where reported in 
State Territorial Reports). Statutes cited and State Constitutions cited and construed, 
etc. By WM. L. MURFREE, JR., assisted by JOHN C. THOMPSON. St. Paul: West 
Publishing Co. 1886. 
This has the appearance of a pretty fairdigest. A great deal of the law decided 

is of an elementary character. This grows out of the fact that much of the law 
consists of the decisions of the territorial courts, and that these courts are pre- 
sided over largely by young lawyers, or by lawyers, of no great capacity, who have 
been appointed by the President for political reasons, and who hold their offices 
by the precarious and degrading tenure of being subject to executive removal 
whenever they fail to dance as puppets at the executive will, or at the will of 
the attorney-general. To this statement there are of course some exceptions; 
and some of the judges now sitting in the territorial courts will be heard from 
hereafter, as judges of the courts of their respective States when they shall be 
admitted into the Union. 

A few years ago the reports of the Supreme Court of California stood very 
high —a great deal higher, in fact, than they deserved. Their opinions were 
very brief, and many of them were correspondingly ill-considered. In 1877 the 
communistic element, the anti-railroad element, the anti-Chinese element and 
rag-tag and bob-tail of California politics combined, got control in that State 
and enacted a new constitution. Under this constitution a new court was 
created; and it is not too much to say that this new court has not had, nor has 
it deserved, the reputation which its predecessor had. It seems finally to have 
become as subservient to the great railroad eorporation which dominates the 
politics of that State as ever its predecessor was. 

The Supreme Court of Oregon is a pretty fair court. The best court, how- 
ever, Whose reports are published in this series is probably the Supreme Court 
of Kansas. The judges of that court are very careful and painstaking. They 
have, it is true, upheld an abominable statute enacted in that State doing away 
with the right of trial by jury, and substituting injunctions and process of con- 
tempt in dealing with persons who sell intoxicating liquors in violation of the 
constitution and laws, —thus converting the district courts of the State into 
criminal courts of equity. In this regard their example has been imitated by 
the Supreme Court of lowa; and these two States enjoy the distinction 
of having clothed equity judges, by process of contempt, with the power of 
enforcing the criminal laws, a power which has not been exercised since the fall 
of the courts of Star Chamber and High Commission. It is not be expected, 
however, that an elective judiciary, whose judges hold their offices during short 
terms and who must frequeptly go before the people for re-election, will be 
strong enough to uphold the principles of Magna Charta and of American con- 
stitutions against the whirlwind of blind fanaticism with which those prin- 
ciples are assailed. 
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BOOKS RECEIVED. 
Dicest OF DECISIONS, reported in the Pacific Reporter. Vols. 1-10. West 
Publishing Co., St. Paul. 1886. pp. 777. 


FEDERAL Decisions. Vol. 25. Patents, Copyright and Trade-marks. Ar- 
ranged by Wm. G. Myer. The Gilbert Book Co., St. Louis. 1886. pp. 1282. 


A TREATISE ON THE LIMITATIONS OF POLICE POWER in the United States. 
By C. G. Tiedeman. F. H. Thomas Law Book Co., St. Louis. 1886. pp. 662. 


AMERICAN DECISIONS, compiled and annotated by A.C. Freeman. Vols. 79, 
80. Bancroft-Whitney Co., San Francisco. 1586. 


Our GOVERNMENT, How it Grew, What it Does and How It Does It. By 
Prof. Jesse Macy of Iowa College. Boston: Ginn & Co. 1886. Duodecimo. 
pp. 238. 


A TREATISE ON THE LAW OF COMMERCIAL PAPER. By Joseph F. Randolph. 
In three volumes. Vol. 2. F. D. Linn & Co., Jersey City. 1876. pp. 877. 


HUBBELL’s LEGAL DiReEcTORY, for Lawyers and Business Men, for 1886-87. 
J. H. Hubbell, Editor and Compiler. 17th year. J. H. Hubbell & Co., New 
York. pp. 1012. 


THE AMERICAN REPORTS, Containing all Decisions of general Interest De- 
cided in the Courts of last Resort of the Several States, with Notes and Refer- 


ences. By Irving Browne. Vol. 55. Jno. D. Parsons, Jr., Albany. 1886. pp. 
917, 


ELEMENTS OF RIGHT AND OF THE Law, to which is added a Historical and 
Critical Essay upon the several Theories of Jurisprudence. By George H. 
Smith. Second edition. Callaghan & Co., Chicago. 1887. pp. 398. 


A DIGEST OF THE INTERNATIONAL LAW OF THE UNITED SratTEs, taken from 
Documents issued by Presidents and Secretaries of State and from Decisions of 
Federal Courts and Opinions of Attorneys-General. Edited by Francis Wharton. 
3 Vols. pp. 825, 832, 837. Government Printing Office, Washington, 1886. 


A TREATISE UPON THE LAWS OF PLEADING UNDER THE CODEs OF CIVIL PRO- 
CEDURE. By Philemon Bliss, LL. D. Second Edition. pp. 731. St. Louis: 
The F. H. Thomas Law Book Co. 1887. 


A TREATISE ON THE Law OF WILLS. By James Schouler. Boston: C. C. 
Soule. 1887. 
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DIGEST OF 


DIGEST OF CASES 


IN 


RECENT CASES. 


THE 


LAW 


PERIODICALS. 


(The purpose of this department of the REVIEW is to advise the profession of the points 
decided in the latest reported cases of importance, and to show how complete reports of 


the same may be obtained. To this end, a syllabus of each case is given, together with the 


NAME. 


Albany Law Journal. 
American Law Record. 
American Law Register. 
Atlantic Reporter. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Central Reporter. 
Chicago Legal News. 
Criminal Law Magazine and 
Reporter. 
Criminal Law Reporter. 
Daily Law Record. 
Daily Register. 
Eastern Reporter. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Irish Law Times. 
Journal of Jurisprudence. 
Kansas Law Journal. 
Kentucky Law Reporter and 
Journal 
Law Journal. 
Law Times. 
Lancaster Law Review. 
Legal Adviser. 
Legal Intelligencer. 
Legal News. 
Luzerne Legal Register. 
Maryland Law Record. 
New England Reporter. 
Northeastern Reporter. 
Northwestern Reporter. 
New Jersey Law Journal. 
Pittsburg Legal Journal. 
Pacitic Reporter. 
teporter. 
Southeastern Reporter. 
Southern Reporter. 
Southwestern Reporter. 
Supreme Court Reporter. 
Virginia Law Journal. 
Washington Law Reporter. 
Weekly Law Bulletin. 
Weekly Notes of Cases. 
Western Reporter. 


ACTION. — [Civil procedure] — Use of fictitious namesif names of defendants 
unknown. — The owners of a vessel which, at the time of bringing the action, is with- 


name, date and page of the journal where the case is reported.} 


ABBREVIATION, 


Alb. L. J. 
Am. L. Rec, 
Am. L. Reg. 
Atl. Rep. 
Can. L. J. 
Can. L. T. 
Cent. L. J. 
Cent. Rep. 
Ch. Leg. N. 


Cr. L. Mag. 
Cr. L. Rep. 
Daily L. Rec. 
Daily Reg. 
East. Rep. 
Fed. Rep 
Int. Rev. Rec. 
Ins, L. J 
Irish L. T. 
Jour. of Jur. 
Kan, L. J. 


Ky. L. Rep. 
L. J. 


Lan. L. Rev. 
Leg. Adv. 


Leg. N. 

Luz. Leg. Reg. 
Md. L. Rec. 
N. Eng. Rep. 
N. East. Rep. 


Sup. Ct. Rep. 
Va. L. J. 
Wash. L. Rep. 
Week. L. B. 
W.N.C. 
West. Rep, 


ADDRESS. 
Albany, N. Y. 
Cincinnati, V. 
Philadelphia, Pa. 
St. Paul, Minn, 
Toronto, Can, 
Toronto, Can. 

St. Louis, Mo. 
Rochester, N. Y. 
Chicago, lil. 


Jersey City. 
Austin, Texas. 
Boston, Mass. 
New York. 
Albany, N. Y. 
St. Paul, Minn. 
New York. 

New York. 
Dublin, Lreland. 


Kdinburg, Scotland. 


Topeka, Kan. 


Louisville, Ky. 
London, Eng. 
Scranton, Pa. 
Lancaster, Pa. 
Chicago, Ill. 
Philadelphia, Pa. 
Montreal. Can. 
Wilkesbarre, Pa. 
Baltimore, Md. 
Rochester, N. Y. 
St. Paul, Minn. 
St. Paul, Minn. 
Newark, N. J. 
Pittsburg, Pa. 
St. Paul, Minn. 
Boston, Mass. 
St. Paul, Minn. 
St. Paul, Minn. 
St. Paul, Minn. 
St. Paul, Minn. 
Richmond, Va. 
Washington, D. C. 


Columbus & Cin., O. 


Philadelphia, Pa. 
Rochester, N. Y 


PUBLISHED, 


Weekly. 
Monthly. 
Monthly. 
Weekly. 
Fortnightly, 
Monthly. 
Weekly. 
Weekly. 
Weekly. 


Bimonthly. 
Weekly. 
Daily. 
Daily. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Weekly. 
Monthly. 
Weekly. 


Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly, 
Weekly. 
Weekly. 
Weekly. 
Weekly. 


PRICE, 


ISI II ESIS! | SRSSoSRII SIRI 


in the jurisdiction of the court, where their real names are unknown, may, under Pub. 
St. Mass., ch. 161, sec. 20, be sued under fictitious names; and, where no plea in abate- 
ment is filed, where the parties defendant appear voluntarily in court, and submit to its 
jurisdiction, and make answer to the plaintiffs’ declaration, there is no question of juris- 
diction either of parties or of subject-matter, and the action may be prosecuted to 


judgment against the defendants under fictitious names, and the plaintiffs need not 


prove that the fictitious persons are the owners of the vessel. — Baxter v. Doe, Sup. 
Jud, Ct. Mass., 8 N. East. Rep. 415. 


—. See EVIDENCE. 
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ADMIRALTY. — (Damages for death — State statute — Limitation] — Action in 
admiralty court for damages for death.—A suit in admiralty cannot be main- 
tuined in the courts of the United States to recover damages for the death of a human 
being, independently of statute; and, if such a suit can be maintained upon a State 
statute giving a remedy, it must be brought v ithin the time limited by such statute. — 
Lewis v. Rickards, Sup. Ct. U. S.,7 Sup. Ct. Rep. 140. 


2, —. [Jurisdiction] — Equitable title.—A court of admiralty will not try the equi- 
table title to a vessel, or compel the performance of a mere trust, when there is no evi- 
dence of a maritime contract between the parties. — Kent v. The Elia J. Slaymaker, U. 
S. Dist. Ct. D. Delaware, 28 Fed. Rep. 767. 

.—. [Maritime contract] — Sale of vessel as collateral security. —A bill of sale 
of a vessel as collateral security for the repayment of a loan, or as indemnity against 
los- on the contingent payment of obligations assumed for the vendor, is nol, per se,a 
maritime Contract. — Ibid. 


AGENCY. — [Torts of agent] — Liability of principal for forgery of agent. — The 
plaintiffs, who were engaged in business in the city of O., in this State, wrote a letter to 
one N., their salesman at Ogden, Utah Territory, authorizing him to draw on them for 
$75. He placed a figure “1’’ before the figures “ 75,’”’ Whereby the letter was changed to 
show authority to draw for $175. The letter, as changed, he showed to one B., the hotel 
keeper with whom he was stopping, and thereby induced him to indorse a draft on the 
plaintiff for $150. The draft having been protested for non-acceptance, and paid by the 
indorsee, held, that he could recover against the plaintiffs to the extent of the authority 
of their salesman to draw on them, — Wilson rv. Beardsley, Sup. Ct. Neb., 30 N. W. Rep. 


529. 


—. See CARRIER. 
AGENT, Declarations of Dum Fervet Opus, see Evidence. 


ALIENS. —|[Inheritance]— Rights of aliens in respect of inheritance under 
Texas statutes. — Section 9 of Texas act of March 18, 1848 (Paschal, Dig. art. 44), 
allowing alien heirs nine years in which to naturalize, or to sell land inherited by them, 
before they shall forfeit it, is not repealed by the act of February 13, 1854, providing that 
aliens shall enjoy in Texas the same rights as are accorded to Americans in their 
country under the laws and treaties thereof, the latter expressly repealing the former 
only so far as inconsistent therewith. Under the former act, alien heirs, by the law of 
whose country aliens cannot inherit real estate, obtain a defeasible title to lands in 
Texas good for nine years at least, and which will ripen into an indeteasible title, if, 
before the expiration of the nine years, the law of their country is so changed as to 
enable aliens to inherit. — Hanrick v. Patrick, Sup. Ct U.8.,7 Sup. Ct. Rep. 147. 


ANIMALS. — Damages for dog-bite — When owner of dog liable - Knowledge of 
propensity to bite.— A person bitten by a dog may recover damages from the owner 
where @ previous propensity to bite mankind is shown, if it also be shown that the 
owner knew of such propensity. An action can be maintained against the owner, by the 
party injured, upon evidence that the dog, with the knowledge of the owner, had a mis- 
chievous propensity to bite, whether in anger or not. A mischievous propensity in an 
animal is a propensity from which injury is the natural result. —State vr. McDermott, 
Sup. Ct. N. J., 6 Atl. Rep. 653. 


ANNUITY TABLES, see Triav. 
APPEAL, see CRIMINAL PROCEDURE; APPELLATE PROCEDURE; WAYS. 


APPELLATE PROCEDURE. —|(U. S. Supreme Court! —Stipulation as to decis- 
ion of issue of another case— Question reviewable on appeal.—A stipula- 
tion that the decision of an issue in a case pending at law shall be taken and entered of 
record as the decision of the same issue in a suit in equity in the United States Circuit 
Court involving the same question makes the decision in the law case equivalent to the 
decree of the United States Circuit Court and nothing more; and, the evidence taken on 
the trial of the issue being incorporated in the record on appeal to the United States 
Supreme Court, the question can be reviewed there, — Little v. Giles, U. S. Sup. Ct.,7 
Sup. Ct. Rep. 32. 
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APPELLATE PROCEDURE — Continued. 
2.——. —-. [Appeal — Final order] — Remanding cause for further proceed- 
ings.’’— Where property has been sold under a trust deed executed to secure three 
promissory notes, and, a sale of the trust porperty having been made by the trustee to 
the holder of two of the notes, an action is brought by the holder of the remaining note 
to set aside the sale, and for an account of the rents collected and of the amount due 
upon the notes held by each, an order of the general term of the Supreme Court of the 
District of Columbia, ratifying and confirming the sale, and remanding the cause to the 
special term “for further proceedings,” is not a final order within the meaning of 
the statute, and is not appealable.— Dainese v. Kendall, Sup, Ct. U. S., 7 Sup. Ct 
Rep. 65. 


APPLICATION, see Fink INSURANCE. 
APPURTENANCE, see EASEMENT. 


ARBITRATION. — Difference between corporation and one of its officers, — 
Where differences arise between a public corporation and one of its officers, it is lawful 
to submit them to arbitration for settlement. - District Tp. of Walnut v. Rankin, Sup, 
Ct. Iowa, 29 N. W. Rep. 806. 


ARSON, see MALICIOUS PROSECUTION. 


ASSESSMENT for Street Improvements. See MUNICIPAL CORPORATIONS. 
ASSIGNMENT, see SPECIFIC PERFORMANCE. 


ASSIGNMENT FOR CREDITORS.— [Fraudulent conveyance}— Deed allowing 
preference fraudulent and ground for attachment.— An insolvent debtor can 
reserve no use or benefit to himself out of the property assigned. He may stipulate for 
a release, but he must dedicate all property, not exempt by law, to the payment of his 
debts; and the deed must provide for the distribution of any surplus in the trustee’s 
hands, after the payment to creditors giving releases, among the remaining creditors, 
whether they assent to the conditions of the assignment or not; and a deed which fails 
to do this is fraudulent, and the basis for an attachment. —McReynolds cr, Dedman, Sup 

Ct. of Ark., 1S. W. Rep. 552. 


2.——. ——. Chattel mortgages and assignment of book accounts, when not 
deemed a general assignmen:*. — Executing chattel mortgages, and making an as- 
signment of book acceunts by an insolvent firm, with the bona fide intention of securing 
particular creditors, does not operate as a general assignment for the benefit of credi- 
tors, but is a valid transaction for the purposes intended.—Gage rv. Parry, Sup. Ct. 
lowa, 29 N. W. Rep. 882. 


—. —. Preference and a general assignment an hour later not deemed one 
transaction. — The execution of a general assignment for the benefit of creditors 
within an hour after executing instruments tov secure particular creditors cannot be 
considered a part of the same transaction so as to make the whole operate as a general 
assignment, where it is shown that the general assignment was made because of the 
fear that the recording of the instruments first executed would cause the unsecured 

creditors to institute attachment suits. — Jbid. 


-——. —. Assignment of book accounts by way of preference not valid with- 
out acceptance. —An assignment of the book-accounts of a firm to a creditor at the 
suggestion of a third party having no authority from the creditor to act for him, and the 
delivery to such third party of the assignment, and the books assigned, does not operate 
as an executed assignment, and will be defeated by a general assignment executed be- 
fore the particular assignment comes into the hands of the creditor for whose benefit 

it was made. — J bid. 


5. ——. [Pleading)— Assignment of policy of insurance by indorsement. — 
Where a bill is brought against an insurance company upon a policy by assignees, to 
whom it had been assigned by a partnership firm, for the benefit of creditors, by a gen- 

eral assignment, and also by indorsement on the back of the policy with the consent of 

the company’s agent, if the policy itself is exhibited and made part of the bill, and the 
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ASSIGNMENT FOR CREDITORS — Continued. 
answer of the company in its tenor, though not expressly, concedes the assignment, 
the title of the assignees is sufficiently made out, and the suit may be maintained by 
them without the production of the general assignment in evidence. — Lewis v. Knox- 
ville Fire Ins. Co., Sup. Ct. Tenn., 2S. W. Rep. 17. 


6, —. [Validity]—Illegal when conditioned on acceptance in full satisfac- 
tion —A deed of assignment for the benefit of creditors of all the debtor's goods not 
exempt from execution, and containing no directions for the disposition of any surplus 
after satisfying the creditors who acceded to the terms, but containing the condition 
that no creditor should participate in the assets unless he will accept his share in fall 
satisfaction of his claims, is vitiated by such a condition. Overruling Clayton rv. John- 
son, 36 Ark, 406, — Collier rv. Davis, Sup. Ct. Ark., 28 Fed. Rep. 684. 


7. —. Illegal when specifies no time for acceptance by creditors. —A deed of 
assignment for the benefit of creditors which specifies no time within which creditors 
ure to accept the provision made for them, and surrender their debts, is void. — /bid. 


8. ——. Illegal when containing provision for winding up under supervision of 
assenting creditors. — A provision in a deed of assignment for the benefit of cred- 
itors that the trust shall be administered and closed up under the supervision of the 
creditors who assent to it, is fatal to its validity. — /bid. 


9. —. [Validity]— Stipulation for release on receipt of dividend. —A general 
assignment which provides for the payment of those creditors who will execute a 
release upon the receipt of a dividend is void. — McReynolds vr. Dedman, Sup. Ct. Ark., 
22 Rep. 774. 


0. ——. ——. Reservation of surplus.— Any reservation of a surplus of the assigned 
estate, which interferes with its distribution amongst the creditors, wil! avoid the 
assignment. — Ibid. 


ll. —. [Priorities] When chattel mortgage entitled to preference.— A chattel 
mortgage made by an assignor, and delivered and recorded the day before his assign- 
ment for the benefit of creditors, to a creditor from whom he had purchased goods to 
be added to those he had on hand, with the understanding at the time that in case he 
should become financially embarrassed he would execute a mortgage upon his stock to 
secure him, is entitled to priority over the assignment, and is to be preferred in the 
distribution of the assets among the general creditors of the assignor.—In re Assign- 

ment of Guyer, Sup. Ct. Lowa, 29 N. W. Rep. 826. 


2. —. Use of trust funds in cultivating a farm. — An assignee is not authorized to 
pay out the trust funds to cultivate a farm which is a part of the insolvent estate, when 
there are no growing crops to be preserved, nor in paying taxes on the real estate 
securities for unpresented claims, since such expenditures inure to the benefit of the 
cestui que trust, not to the estate. — Wynne v. Simmons Hardware Co., Sup. Ct. Texas, 1 
S. W. Rep. 568. 

3. —. Payment of taxes.— Where personal property in the hands of an assignee is 

subject to seizure and sale for taxes due on the realty, the assignee is justified in paying 

such taxes to preserve the personal property. — Ibid. 


4. ——. See CORPORATIONS. 
ASSUMPSIT.—([License for business— Voluntary payment] — Excessive li- 
cense paid voluntarily, and without fraud, not recoverable by licensee. — 
Where an excessive license fee has been demanded under a misapprehension of the law, 
and has been voluntarily paid, the excess cannot be recovered by the licensee, the 
demand having been made without fraud, and the payment having been voluntary. — 
Custin v. City of Virqua, Sup. Ct. Wis. 30 N. W. Rep. 515. 


2—. Necessities of license do not alter voluntary character of payment.— 
The mere fact that the business necessities of the plaintiff compelled him to pay the 
excessive license does not alter the voluntary character of the payment. — Jbid. 
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Assu MPsiT — Continued. 
3. —-. Recovery of money paid while under arrest. — A sum of money having been 

paid by plaintiff to defendant’s daughter in settlement of a charge of bastardy made by 
her against him, and upon which he had been arrested, plaintiff not then denying that 
he was guilty of the charge, although he did so afterterwards, held, that the money could 
not be recovered. — Mayor v. Hoffman, Sup. Ct. Wis., 30 N. W. Rep. 355. 


ATTORNEYS AND COUNSELORS. —[Liability]—Not liable to third person 
for obeying and communicating instruction of client. — An attorney who simply 
obeys instructions of his client, and in obedience thereto communicates directions for 
the seizure of property, is not liable therefor. He need have neither belief nor sus- 
picion that the defendant owns the property, nor need he seek information that would 
warrant a belief. — Dawson v. Buford, Sup. Ct. lowa, 30 N. W. Rep. 35. 


- Good faith — Obeying instructions.—An attorney, having instructions 
from his client to levy on the property of the attachment debtor, and whose client isa 
non-resident, is not personally liable for the value of property levied on when he has 
directed such levy in pursuance of an honest suspicion that the property so directed to 
be levied on was the property of the attachment defendant. —- Jbid. 


3. ——. See Trusts; WITNEss. 
AVERAGE BOND, see Sutrs anp SHIPPING. 
BAGGAGE, sce Carriers. 


BANKS AND BANKING. — [(Check]— Effect of making in duplicate. —The 

practice of making more than one copy of an instrument ordering payment of money, 
though generally confined to foreign bills of exchange, is yet not inapplicable to checks. 
The essential characteristic of a check is that it shall be instantly payable on demand; 
and that demand is effected unconditionally the moment either copy of a set is presented 
for payment, and payment discharges the whole set. — Merchants’ National Bank ¢. 
Ritzinger, Sup. Ct. LIL, 6 West. Rep. 340. 


2. . Custom of corresponding banks as to collections— Rights of owner of 
note. — A. deposited with B., a bank, for collection, a note, which he indorsed in blank. 

3. sent it to its correspondent C., indorsed: *‘ Pay N., cashier, or order, for account B.” 

C. gave nething for the note, and afterwards collected the amount of it. Prior to the 
collection B. became insolvent, and was indebted to C. in the sum of $7,000, and C. 
applied the proceeds of the note to this indebtedness. Held, upon a suit by A. against 

C,, that the usage or custom between B. and C, to apply the collections to overbalances 
could not prevail, and that C, Was liable to A. fer the amount of the note. — Hackett v. 
Reynolds, Sup. Ct. Penn., 6 Atl. Rep. 689. 


3. ——. See EMBEZZLEMENT. 


“ BEVERAGE,” sce INTOXICATING LIiQuORs. 


BILLS AND NOTES. — [Negotiability — Exemptions]. — A note is not rendered 
non-negotiable by the addition of the following stipulation, viz.: ** We do hereby relin- 
quish and waive the benefit of all laws exempting real and personal property from levy 
and sale.” — Hughitt v. Johnson, U.S. Cir. Ct. E. D. Mo., 283 Fed. Rep. 865. 


BILLS OF EXCHANGE, see NEGOTIABLE INSTRUMENTS. 
BOOKS OF ACCOUNT, sce EVIDENCE. 
BOOKS, SCIENTIFIC, see EvIpENcE. 


BONDS, OFFICIAL. — |Sureties, liability of] —Bonds signed in blank — One 

bond made from several by pasting. — Where different individuals sign different 
blank bonds and deliver them to a duly elected county treasurer, with the intention 
and understanding that they are respectively to be used by him as his official bond, and 
that, when the amount of the penalty shall be fixed by the board of supervisors, said 
treasurer is to do whatever may be necessary to make the several bonds and papers 80 
signed his complete official bond; and, after the penalty is fixed, said treasurer fills up 
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BoNDSs, OFFICIAL — Continued. 
one of such bonds, and cuts off all above the signatures on the others, and then pastes 
such signatures, respectively, one below the signatures on the bond filled up, and the 
remainder successively one below the other; and the official bond so arranged is 
accepted and approved by the board, — all the several sureties are bound by the bond so 
prepared, there being no alteration of the contract of the sureties. — County of Lee wv. 
Welsing, Sup. Ct. lowa, 30 N. W. Rep. 481. 


BY-LAWS, see MUTUAL BENEFIT SOCIETIES. 


CANADIAN CONSTITUTIONAL LAW. -— Validity of provincial statute re- 
straining the killing and possession of game at certain seasons of the 
year.—The Provincial Statute 46 and 47 Vic.,c. 19, as amended by 47 Vic., c. 10, 8. 25, 
s-3 (g), regulating the killing and possession of game at certain seasons of the year are 
intra vires, being within those clauses of the B.N. A. Act relating to “ Property and 
Civil Rights,” and ‘* Matters of a merely local or private nature.”’ — Queen rv. Robertson, 

er. Q. B., 3 Man. Law Rep. 613. 


CARRIER — [Agency — Station agent]— No authority to make contracts for 
shipments from other stations. — Plaintiff, desiring to obtain, on the next day, cars 
for the transportation of stock, applied to the defendant’s station master at O. for the 
same. There being no telegraph at O., the station master informed the plaintiff that 
the cars might not be forwarded in time, and requested him to go to L. a station on 
another line, managed by the defendants, and ask the station master there to telegraph 
for the cars. Plaintiff did so, and the station master at L., having telegraphed, after- 
wards told the plaintiff that he had received a reply, and the cars would be at O. at the 
desired time. The cars were not sent to O. until two days later than the date on which 
plaintiff claims they ought to have been forwarded. In an action to recover damages, 
held, that it was beyond the scope of the apparent authority of the station master at L. 
to make a contract for a shipment from O., and that an instruction by the trial judge 
directing the jury, if they found the above facts upon a preponderance of the evidence, 
to return a verdict for the plaintiff, was erroneous. — Voorhees v. Chicago, R. 1. & P. R. 
Co., Sup. Ct. Iowa, 30 N. W. Rep. 29. 


3.—. [Conversion] — Seizure of goods in hands of carrier by officer.—If the 

carrier of goods allow an officer to take the goods he is carrying, it is no defense against 
an action of trover by the plaintiffs to show that an officer took them, unless it is shown 
that he had a legal right to take them by virtue of his writ, —Gibbons r. Farwell, Sup. 
Ct. Mich., 29 N. W. Rep. 855. 


3. —. Illustration. — The plaintiff and his partner owned certain hop-poles at Schenaux 
Isiands, in Lake Huron. The defendant undertook to carry these poles, by water, to 
Detroit, and deliver them tothe plaintiff. Defendant carried the poles, but, on reaching 
Detroit, made no attempt to deliver the poles to their owner, and the master of the 
boat, who was a United States marshal, delivered the property, without the owner’s 
consent, to a third party. Held, to be a wrongfal conversion, for which trover would 

lie. — Ibid. 


4.—. [Live stock — Negligence] — Responsibility for care of animals during 
delay produced by unavoidable accident.— A common carrier of live stock is an 
insurer of the safety of the property while in its charge for transportation, and it is not 
relieved from this responsibility merely because delay, which occasions damage to the 
property, is the result of an unavoidable accident; but is bound, notwithstanding the 
accident, to use the highest degree of care, during the delay for the safety of the prop- 
erty.— Kinnick v. Chicago, R. 1. & P. Ry. Co., Sup. Ct. lowa, 29 N. W. Rep. 772. 


5. —. Where responsibility begins.— Where there is no misrepresentation or 
deceit on the part of a shipper of live stock, a common carrier waives all exception to 
defects in loading by accepting stock so loaded for transportation, and assumes all the 
liabilities of a common carrier with reference to the property. — J bid. 


6. —. [By vessel] — Right to delay and discharge cargo for repairs. — Repairs 
made necessary by a general average cause are a subject of general average affecting the 
cargo, so far as the repairs are r bly y to enable the ship to prosecute the 
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CARRIER — Continued. 


voyage ; but a ship is not justified in discharging a large amount of cargo, or in incurring 
long delay, for the purpose of making permanent repairs, when comparatively slight 
and temporary repairs, reasonably sufficient to complete the voyage, could be made 


speedily, and with small change in the cargo. —The Queen, U. 8. Cir. Ct. 5. D.N. Y,, 98 
Fed. Rep. 755. 


7. ——. Transshipment of sugar—Loss in weight — Secondary drainage. —The 
bark Queen, from Bahia to New York, loaded with a cargo of sugar, having met with 
heavy weather, which broke one of the carlines of the main hatch, and caused a crack 
in the main beam, put into St. George for necessary repairs. For the purpose of putting 
in a new main beam, when the court found the crack in the old beam could have been 
sufficiently repaired for the voyage at slight expense and with little delay, she unshipped 
a large part of the cargo, and incurred a delay of six weeks longer than would have been 
needed for temporary repairs, during which time the sugar, through the transshipment 
and change of temperature, as the court found upon the facts, incurred a large and 
unusual loss of weight by “ secondary drainage.” Held, that the ship was liable for the 
unusual loss in weight thus caused. — Ibid. 


{Express company —Intoxicating liquors}— Bound to know whether 
the sale of the goods it receives is illegal.— The express company is bound to 
know whether the goods it receives for shipment are such as the law authorizes to be 
bartered or sold, and it cannot be allowed to make itself the agent of one who is violat- 
ing the law of the State. — State r. United States Express Co., Sap. Ct. Iowa, 30 N. W, 
Rep. 568. 


%—-. [Of passengers] — Carrier bound to highest degree of care and skill.—In 
an action for damages against a railway company for injuries received while riding in 
one of its cars, an instruction to the jury that the company must show that it used all 

reasonably practical care and precaution to prevent the injury, is erroneous. <A carrier 

is bound to exercise the highest degree of care and skill to preserve the safety of its 

passengers. — Moore v. Des Moines & F. D. R. Co., Sup. Ct. lowa, 30 N. W. Rep. 51. 


10, —. [Of passengers— Railway companies— Connecting lines.) — Through 


ticket. — A through ticket creates an implied contract between the carrier and pas- 
senger that he will be transported by the carrier to his destination. — Atchison, Topeka 
and Santa Fe R. R. Co. v. Roach, Sup. Ct. Kan., 22 Rep. 778. 


ll. -—. ——. [Negligence] — Loan of baggage. — Upon a through ticket the carrier 
is liable for loss or damage to baggage at any part of the transit; and any negligent 
connecting carrier is liable also. — Ibid. 


i2.——. ——. Partnership between connecting railway companies.— There may 
be a partnership between connecting lines of railroads, but a through ticket is not suf- 
ficient evidence of such partnership. — /bid. 


13. —. [Of passengers— Railway companies] — Liability for ejecting passen- 
gers where company fails to keep ticket office open during time prescribed by 
statute.— Gen. Laws 18th Leg. Tex. 70, requires railroads to keep open their ticket 
offices for one-half hour before the departure of trains, and allows them to collect 
extra fare from those who fail to purchase tickets at offices thus kept open. They can- 
not demand this extra fare when they fail to observe this statute, even though the pas- 
senger did not apply for his ticket during the specified time; and, if they eject one thus 
refusing to pay extra fare, they are liable for damages. — Missouri Pacific R. R. v. Me- 

Clanahan, Sup. Ct. Texas, 1 S. W. Rep. 576. 


l4. —. [Connecting Lines| — Obligations of carrier contracting to convey pas- 
senger over connecting lines.— While a railroad company cannot be compelled 
to transport beyond its termini, it is well settled that it may lawfully contract to carry 
passengers and property, over its own and other lines, to a destination beyond its 
route, and when such a contract is made it assumes all the obligations of a carrier over 
the connecting lines as well as its own. — Atchison, T. & 8. F. R. Co. v. Roach, Sup. Ct. 
Kan., 12 Pac. Rep. 93. 
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CaknieR — Continued, 

15. ——. [Through ticket)—‘Sale of through ticket to passenger is assumption 
of liability. — The sale of a through ticket, for a single fare, by a railroad company 
to a point on a connecting line, together with the checking of the baggage through to 
the destination, is evidence tending to show an undertaking to carry the passenger and 
baggage the whole distance, and which, in the absence of other conditions or limita- 
tions, and of all other circumstances, will make such carrier liable for faithful perform- 
ance, and for all loss on connecting lines, the same as on his own. — J bid. 


ls. ——. Each carrier liable for negligence. — Each carrier is liable for the result of 
itsown negligence, and, although the first carrier may have assumed the responsibility 
for the transportation to a point beyond its own route, any of the subsequent or con- 


necting lines, to whose negligence the loss or injury can be traced, will also be liable 
to the owner, — Ibid. 


Evidence of community of interest. — The sale of a through ticket over the 
route formed by the connecting lines of several railroad companies, and the checking 
of baggage to the end of the route, without other evidence of the relations between the 
companies, or the basis upon which through business was done by them, fails to show 
such a community of interest as would make them partners inter sese, or as to third 
persons; nor will such action alone make the last carrier liable for the negligence of 
the contracting carrier, or of any other carrier in the combination. — bid. 


CHARITIES AND CHARITABLE USES.—{[Masses for the dead]— Bequest 
for— When payable and to whom.—The wil! of testator contained the following 
bequest: “I also give and bequeath the sum of $1,000, which my executor shall pay 
to the pastor at Newry, Blair county, for masses for the repose of my soul, and for the 
repose of the souls of my relatives, and the repose of the souls of the faithful of my par- 
ish.” Held, that this was a good charitable bequest, and that the full sum of $1,000 was 
payable to the person who was pastor at Newry at the time of death of testator. — 
Appeal of Seibert, Sup. Ct. Penn., 6 Alt. Rep. 105. 


CHATTEL MORTGAGE, see SALEs. 
CHECK, see BANKS AND BANKING. 
CHILD, see WITNESS. 


CIVIL PROCEDURE. — [United States Circuit Court] —Suit to foreclose mort- 
gage pending former suit for accounting in another district. --Complain- 
unt, being a non-resident of the State, files a bill for the foreclosure of a mortgage in the 
United States Circuit Court of the Western District of Michigan; defendant, being a resi- 
dent of the Eastern division, had prior thereto filed his bill against present complain- 
ants for an accounting of the amount due on the mortgage, claiming that certain credits 
with complainants were applicable to the payment of the mortgage, and the same was 
thereby paid, and therefore the mortgage and notes should be decreed to be canceled. 
Personal service was had upon the defendants in that suit, and it was still pending. 
Held, that, while the suit in the Eastern District was not strictly pleadable in abatement 
the court should stay all further proceedings in the Western District until the deter- 
wination of the suit in the Eastern District.— Hurd v. Moiles, Cir. Ct. W. D. Mich., 
N, D., 28 Fed. Rep. 897. 


—. see ACTION. 


CO-CONSPIRATORS, see REMOVAL OF CAUSE. 


COLLISION. — [Negligence]— Loss of freight— Dead freight — Reasonable 
diligence in attempting to obtain fresh cargo. — Reasonable efforts to secure 
fresh cargo are required of a vessel which, in consequence of collision, has lost freight, 
before she can recover dead freight as an item of her damage. — Brown r. The C. P. 
Raymond, U. S. Dist. Ct. S. D. N. Y., 28 Fed. Rep. 765. 


2% —-. ——. Mooring of vessel—Space occupied—Local ordinance — Vessel 
moored — Tug and tow. —If a local ordinance permits the mooring of vessels, two 
abreast, and if the two together do not project as far into the river as a single vessel of 
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COLLISION — Continued. 
the class constantly occupying the same space, the vessel at rest cannot, by reason ot 
the circumstance that she is moored as aforesaid, be charged with negligence in being 
moored in an improper place. — The Nicholson and The Adams, U, S. Dist. Ct. N. DN, 
Y., 28 Fed. Rep. 8389. 


i. —. —. Tow—Head-sails unfurled.—A tow is in fault if, in threatening 
weather, she enters a narrow fairway, filled with vessels, with her head-sails insu. 
ciently secured, and, if this fault contributes to produce a Collision, she is chargeable 
with negligence. — Jbid. 


i,.——-. ——. Tug— Measure of skill and care. — The degree of care required on the 
part of the tug must, obviously, be measured by the condition of the tow. To towa 
large and deeply laden schooner up «@ narrow and obstructed channel, at the rate oft 
five or six miles an hour, with a hurricane blowing, and the tow’s sails unfurled, is not 
good seamanship, and, if this lack of care contributes to a collision, she is chargeable 
with negligence. — J bid. 


COMMERCE, Regulation of. See CONSTITUTIONAL Law. 
COMPETENCY, see EVIDENCE; WITNESS. 


COMPETITIVE AWARDS.— (Equity jurisdiction]— Equity no jurisdiction 
to enforce. — A party who has submitted his machine for an award has no right to 
invoke the aid of a court of equity to compel the making of an award of superiority in 
his favor, nor to restrain the making or carrying out of an award in favor of his com- 
petitor. —New York Exhaust Ventilator Co. v. American Institute of the City of New 
York, U. 8. Cir, Ct. 8S. D. N.Y., 28 Fed. Rep. 722. 


COMPOSITION AGREEMENT, see Conrract. 
COMPUTATION OF TIME. —‘Ten days’ notice. —in computing the time to find the 


number of days’ notice, the first day of the notice sent or printed must be excluded, and 
the last inc!uded. — Brown v. City of Chicago, Sup. Ct. LIL, 22 Rep. 775. 


CONSTITUTIONAL SALE, see 


CONFLICT OF LAWS. —([Iojunction])— Evading exemption laws. — Equity will 
enjoin a judgment creditor from prosecuting a suit in Minnesota by the aid of at- 
tachment proceedings for the purpose of applying the judgment debior’s wages (ex- 
empt by the law of Iowa) to the payment of his claim, said judgment debtor being the 
employee ofa railroad operated in both Iowa and Minnesota, and earning all his wages 
in Lowa. — Hager v. Adams, Supt. Ct. lowa, 30 N. W. Rep. 36. 


. Damages for disobedience of the writ.—In case the judgment creditor 
disregards the injunction duly served on him, and collects such exempt earnings, 
he is liable to the judgment debtor for the amount so collected, — Jbid. 


CONNECTING LINES, see CARRIERS. 


CONSTITUTIONAL LAW.—(Fourteenth amendment)— Foreign insurance 
companies — Licenses — New York statutes. — On April 4, 1573, an act was passed 
in Pennsylvania requiring foreign insurance companies doing business in that State to 
pay into the State treasury, a tax of three percent upon the premiums received by them 
in the State. By a New York statute of 1865 (Laws N_ Y. 1865, ch. 694), as amended by an 
act of 1875 (Laws N. Y. 1875, ch. 60), itis provided that whenever the law of the State in 
which a foreign company doing business in New York is incorporated requires de- 
deposits or license fees from companies incorporated in New York, and, doing business 
in that State, greater in amount than the laws of New York require from foreign com- 
panies, such foreign company doing business in New York shall be required to pay to 
the New York superintendent of insurance an amount equal to the amount imposed by 
the law of such State upon companies incorporated in New York. A fire insurance com- 
pany organized under the laws of Pennsylvania applied, in 1872, for admission to the State 
of New York and received annual licenses from year to year. An action being brought to 
recover license fees for the year 1881 under the New York acts of 1865 and 1875, held, that 
a@ corporation created by a State being a mere creation of local law, and obtaining 
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CONSTITUTIONAL Law — Continued. 
recognition in another State only upon the conditions imposed by it, and the license tax 
in question being a prerequisite to the admission of the defendant into New York, the 
defendant is not a “ person within the jurisdiction ” of New York with reference to the 
subject in controversy, and within the meaning of the fourteenth amendment to the 
United States constitution, and cannot, by virtue thereof, question the constitulionality 
of the statute imposing the tax. — Fire Ass’n v. People, Sup, Ct. U. 8.,7 Sup. Ct Rep. 108. 


{Interstate commerce—Railway companies) Commissioners — Re- 
vision and alteration of tariff— Const. U. S., art. 1, sec. 8.— An order of the 
board of railroad commissioners of the State of lowa, made under the authority of the 
State, that a railway company shall so revise and alter its interstate distance tariff, so 
far as relates to freight shipped from points within the State to points without the State, 
and from points outside the State to points within the State, as to make it correspond 
to the Iowa local distance tariff, is contrary to section 8, art. 1, Const. U. S., and void. — 
State v. Chicago & N. W. Ry. Co., Sup. Ct. Lowa, 30 N. W. Rep. 396. 


3. —. [Limitation] — Defense of statute of limitations a vested right — Extend- 
ing period of limitation. — Where a cause of action is barred by the statute of lim- 
itations in force at the time the right to sue arose, and until the time of limitation 
expired, the right to rely upon the statute as a defense is a vested right that cannot be 
divested by a subsequent act of the legislature extending to the period of limitation. — 
McCracken Co. v. Mercantile Trust Co., Ct. App. Ky., 1S. W. Rep. 535. 


4, —. [Passage of laws] —Amending act must set forth amended act — Section 
22, Art. 4, Const. Ore. — Where a city has not hitherto been given the power to con- 
struct water-works, an act authorizing such construction, and making the city liable for 
the bonds issued therefor, is not amendatory of an act declaring that the city is not 
bound by a contract not in writing, and not authorized by a city ordinance, the opera- 
tion of this act not being affected by the new law, and therefore need not set forth the 
previous act, under the requirement of section 22, art. 4, Const. Gre., that “* no act shall 
be revised or amended by a mere reference to its title, but the act revised or section 
amended shall be set forth and published at full length.” Where an act pur- 
ports in its title to amend a city charter, and in fact amends two sections, which are 
set forth in the amending act, the above constitutional requirement is fully complied 
with. — David v. City of Portland, Sup. Ct. Ore., 12 Pac. Rep. 174. 


i. ——. Reasons for act of legislature. -- It cannot be shown, for the purpose of avoid- 
ing an act of the legislature, thatthe act was passed for insuflicient or improper rea- 
sons. — City of Wichita ¢. Burleigh, Sup. Ct. Kan., 12 Pac. Rep. 332. 

[Regulation of interstate commerce}—State regulation of railroad 
charges.— Illinois statute.— A statute of Illinois enacts that if any railroad 
company shall, within that State charge or receive, for transporting passengers or 
freight of the same class, the same or a greater sum for any distance than it does fora 
a longer distance, it shall be liable to a penalty for unjust discrimination. The defend- 
ant in this case made such discrimination in regard to goods transported over the same 
road or roads from Peoria, in Illinois, and from Gilman, in Illinois, to New York; 
charging more for the same class of goods carried from Gilman than from Peoria, the 
former being 86 miles nearer to New York than the latter, this difference being in the 
length of the line within the State of Illinois. (1) This court follows the Supreme Court 
of Illinois in holding that the statute of Illinois must be construed to include a transpor- 
tation of goods under one contract, and by one voyage, from the interior of the State of 
Illinois to New York. (2) This court holds, further, that such a transportation is 
“commerce among tie States,” even as to that part of the voyage which lies within the 
State of Illinois, while itis not denied that there may be a transportation of goods 
which is begun and ended within its limits, and disconnected with any carriage outside 
of the State which is not commerce among the States. (3) The latter 1s subject to 
regulation by the State, and the statute of Illinois is valid, as applied toit. But the 
former is national in its character and its regulation is confided to Congress exclusive- 
ly, by that clause of the constitution which empowers it to regulate commerce among 
the States. (4) The cases of Munn v. Illinois, 94 U. S. 113, Chicago, B. & Q. R. Co. v. 
Iowa, Jd. 155, and Peik v. Chicago & N. W. R. Co., Id, 164, examined in regard to this 
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CONSTITUTIONAL Law — Continued. 
question, and held, in view of other cases decided near the same time, not to establish 
a contrary doctrine, (5) Notwithstanding what is there said, this court holds now, and 
has never consciously held otherwise, that a statute of a State, intended to regulate or 
to tax or to impose any other restriction upon the transmission of persons or property 
or telegraphic messages from one State to another is not within that class of legislation 
which the States may enact in the absence of legislation by Congress; and that such 
statutes are void, even as to that part of such transmission which may be within the 
State, (6) It follows that the statute of Illinois, as construed by the Supreme Court of 
the State, and as applied to the transaction under consideration, is forbidden by the 
constitution of the United States, and the judgment of that court is reversed. Waite, 
©. J., and Gray and Bradley, JJ., dissent. Wabash, St. L. & P. Ry. Co. v. State of Ilinois, 
Sup. Ct. U. S., 7 Suy. Ct. Rep. 4. 


7. —. ——. Licensing sale of merchandise. — An ordinance imposing a license tax 
for vending goods not manufactured or produced in the State, is in violation of the 
Federal constitution, being an attempt to regulate commerce between the States. — Ry 
parte Thomas, Sup. Ct. Cal., 12 Pac. Rep. 53. 


8. ——. [Title of statute] Expressing subject.— The title ofan act providing for 
wuter-works the city of Portland was “An act to amend an act entitled ‘An act to incor- 
porate for the city of Portland.’”’ Held, to be sufficient under section 20, art. 4, Const. Ore, 
providing that “* every act shall embrace but one subject and matters properly connected 
therewith, which subject shall be expressed in the title;’’ especially as the enacting 
clause was immediately followed by a statement that the City Charter was amended by 
the addition of a chapter providing for water-works. — David vr. City of Portland, Sup. 
Ct. Oregon, 12 Pac. Rep. 174. 


CONSULAR COURTS. -— Article 11, of the treaty 1868, between the United 
States and Belgium construed. —Article 11, of the treaty of 1868, between the 
United States and Belgium, does not confer authority on foreign consuls to take cog- 
nizance of offenses committed against the local laws of this country. It makes no pro- 
vision for the creation of a consular court, nor does it authorize the consul to act even 
as a committing magistrate. —In re Wildenhus, 28 Fed. Rep. 924. 


CONTRACT — [Composition agreement] — Stipulation that all creditors 
must join.—An agreement of compromise of a debt, accompanied by an express 
stipulation, that it should not be binding unless signed by all the creditors of the 
debtor, is no bar to an action on such debt, where no waiver of the stipulation is shown 
and the other creditors did not sign the agreement. — Walker v. Mayo, Sup. Jud. Ct. 
Mass., 3 N. Eng. Rep. 193. 


2.——. [Consideration] --Public benefit not a good consideration for a private 
contract. —In an action on an agreement by defendant, president of a village board, 
to pay the costs and charges of plaintiffs, as attorneys, in prosecuting suits for sale of 
intoxicating liquors under the direction of the board, in case of their being unable to 
collect the same from such village, the benefit or advantage to arise to defendant, as a 
citizen and officer of such village, from the enforcement of the laws against the sale of 
intoxicating liquors, is not a good and valuable consideration, sufficient to support the 
promise to pay as a new agreement, separate and independent from plaintiff’s agree- 
ment with the village. — Hooker rv. Russell, Sup. Ct. Wis., 30 N. W. Rep. 358. 


3. ——. [Illegality] —Gambling contracts, what are. — Anything which induces men 
to risk their money or property without any other hope of return than to get for nothing 
any given amount from another is gambling, and demoralizing to the community. All 
gambling is immoral, and a wagering or gambling agreement, being in violation of the 
law and in the nature of a public wrong, has no legal effect. — Waugh v. Beck, Sup. 
Ct. Penn., 6 Atl. Rep. 923. 


4. —. —. [Stock-jobbing| — Lender cannot recover money loaned for stock- 

jobbing. — Money lent and applied by the borrower for the express purpose of settling 
losses On illegal stock-jobbing transactions, to which the lender was no party, cannot 
be recovered back. It being unlawful for one man to pay, it cannot be lawful for 
another to furnish him with the means of paying. — Jbid. 
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ConTRACT — Continued. 

5.——. ——. Knowledge of lender —Confederation.— The mere fact that a lender 
of money knew that it was to be used for gambling in oil is not sufficient to defeat a 

recovery, unless he confederated with the borrower for its unlawful use. — Ibid. 


6.——. [Interpretation] —Interpreted so as to avoid forfeitures.—In the con- 
struction of all contracts under which forfeitures are claimed, it is the duty of the 
court to interpret them strictly in order to avoid such a result, for a forfeiture is not 
favored in the law. — Lyon v. Hersey, Ct. App. N. Y., Alb. L. J. 446. 


71.—. —-. Words importing limitation or condition. — While no particular form 
of words is necessary to create alimitation or condition, it is yet essential that the in- 
tention to create them shall be clearly expressed in some words importing ex vi termini 
that the vesting or continuance of the estate or interest is todepend upon a contin- 
gency provided for. When the contract contains no express words importing a limita- 
tion or condition, if it be held to contain either, it must be inferred from some supposed 
intention of the parties drawn from other provisions in the contract or from the nature 


of the act provided for, or the circumstances surrounding the subject of the agree- 
ment. — Jbid. 


8. —. [Performance] — Delivery of article in imperfect state. — Where a thing is 

so far perfected as to answer the intended purpose, and it is taken possession of, and 
turned to that purpose, by the party for whom it was constructed, no mere imperfection 
or omission which does not virtually affect its usefulness can be interposed to prevent 
a recovery, subject to a deduction for damages, consequent upon the imperfection com- 
plained of. This indulgence, however, is not to be so stretched as to cover fraud, gross 
negligence, or obstinate and willful refusal to fulfill the whole engagement, or even a 
voluntary or causeless abandonment of it.— Pepper v. City of Philadelphia, Sup. Ct. 
Penn., 6 At, Rep. 899. 


%.—. [Public policy] — Contract between attorney and justice of the peace. — 
A contract made by a justice of the peace with an attorney, that he might carry on suits 
without having his client bound for costs, and to charge no fees unless the judgments 
were collected, is a violation of judicial duty, and void. — Willemin v. Bateson, Sup, Ct- 
Mich., 29 N. W. Rep. 734. 


1. —. (Restraint of trade] Contract divisible and reasonable —A. by a con- 
tract, for a valuable consideration, agreed with B. that he would not thereafter engage 
in the business of manufacturing ocher “in the county of Lehigh or elsewhere.” He 
subsequently went into the business of manufacturing ocher in Lehigh County, and, 
upon a bill for injunction to restrain him from continuing the same being filed by B., he 
answered that his contract was in restraint of trade, and therefore contrary to public 
policy. Held, that the contract was divisible as to place; that, while it was void outside 
of Lehigh County,it was good within the county; that it was competent for A. to make 
the contract; and that it was reasonable and not oppressive. — Smith’s Appeal, Sup. Ct. 
Penn., 6 Atl. Rep. 251. 


l.—. [Uncertainty] — Terms to be fixed by a third party. — The defendant gave to 
the plaintiff the following letter: ‘‘ Dear Sir—If you lend to T. B. R. of this city, the sum 
of $4,000, on lot 85,in block 4. * * * Iwill guarantee to take the property at any time 
for the amount of the mortgage.” Held, 1. That the contract was not uncertain because 
the terms of the loan were not agreed to. If the plaintiff and T. B. R. agreed upon the 
terms without collusion as against the defendant he would be bound. 2. The contract 
was not lacking in mutuality because the time of performance was left to the option of 
the plaintiff. 3. The statute of frauds does not prevent the proof, by parol, of the per- 
formance of a condition precedent. — McCaffrie v. Gerrie, Man. Q. B., 3 Man. L. Rep. 559. 


2. —. See MUNICIPAL CORPORATION; SEAMEN. 
CONSIDERATION, see ConTRACt. 
CONTRIBUTORY NEGLIGENCE, sce NEGLIGENCE. 


CONTROL OF STREETS, sce MUNICIPAL CORPORATIONS. 
VOL XXI. 11 
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CONVEYANCING, see DEED. 
CORPORATIONS. —([Assignment for creditors) — Preparing to resign with. 


3. ——. Payment under section 5205, Rev. Stat. U. S., not discharge of liability 


out notice to stockholders, when not a badge of fraud. — Where the majority of 
the board of directors of a corporation determine to ma!:e an assignwent for the benefit 
of creditors, any inference of fraud that may be drawn from its being made in opposi-. 
tion to the known and expressed will of a majority of the stockholders, and in the 
knowledge that such majority of the board would cease to hold office at an election only 
four days distant, and from the fact that the majority of the direetors had agreed 
among themselves to make the assignment before presenting the matter openly at a 
meeting of the board, and had a deed prepared, with a notary at hand to take the 
acknowledgment as soon as the resolution should be passed, is overcome if it is shown 
that the corporation is insolvent; that its affairs are going from bad to worse; and that 
efforts are being made by certain creditors to appropriate the property of the company 
to the payment of their debts, in disregard of the other creditors. — Hutchinson », 
Green, Sup. Ct. Mo., 1S. W. Rep. 853. 


—. (Directors; — Power of directors to make assignment without consent of 


stockholders. — The directors of a corporation alone can make an assignment for the 
benefit of creditors, and in circumstances such as the foregoing it is within their power 
to make an assignment, even against the expressed will of the stockholders. — /bid. 


. —. [Contracts ultra vires} —Impeachable only by State. — The acts of defend- 


ant (“a corporation organized, existing and acting under and pursuant to the laws 
of this State’’), in dealing with the mortgages, were ultra vires, that is the concern of 
the State, and notof a private person, not being a stockholder. — Baker v. Northwestern 
Guaranty Loan Co., Sup. Ct. Minn., 30 N. W. Rep. 464. 


.—. [National banks] — Powers in respect of increasing capital stock.— 


Where a national bank undertakes to increase its capital stock a certain amount, anda 
smaller amount is actually paid in, it can reduce the amount of the increase to the 
amount actually paid; the amount of increase within the maximum being always sub- 
ject to the discretion of the bank.— Delano v. Butler, Sup. Ct. U. S., 7 Sup. Ct. Rep. 3% 


.—. Rights and liabilities of shareholders. — Where a shareholder of a national 


bank subscribes to a certain increase of stock, and pays his subscription, and the bank 
afterwards reduces the amount of the increase, he waives all right to deny that his 
agreement binds him as asubscription to the reduced amount, when he pays on his new 
stock an assessment declared by the bank, after it has become insolvent, to prevent its 
business from being closed under the notice of the comptroller of the currency pro- 
vided for in section 5205, Rey. Stat. U. S. — 1bid. 


under section 5151.— The payment of an assessment imposed by a bank on its 
shareholders under section 5205, Rev. Stat. U. S., in order to continue business and 
avoid liquidation, is not a discharge of a shareholder’s liability under section 5151, Rev. 
Stat. U. S., for the obligations of the bank to the extent of the amount of his stock at 
par value in addition to the amount invested in his shares. — [bid. 


—. Liability of shareholders who have transferred their shares. — Where, 
upon the failure of a national bank, a suit is brought by a receiver under sections 515i, 
5152, Rey. Stat. U. S., for an assessment upon a shareholder made by the comptroller 
of the currency to meet the debts of the bank, and it appears that before the suspension 
of the bank such shareholder had made a bona jide sale of his stock and surrendered 
his certificates, and delivered to its president a power of attorney sufficient to effect, 
and intended to effect, as that officer knew, a transfer of the stock on the books of the 
bank to the purchaser, the receiver cannot recover.— Whitney v. Butler, Sup. Ct. U. 8, 
7 Sup. Ct. Rep. 51. 


8. —. Parol contract for sale of stock. —A parol contract for the sale of stock of & 


corporation will be sustained, where there is nothing in the statutes of a State, nor in 
the charter of a corporation, making such contracts invalid. —Colfax Hotel Co. 
Lyon, Sup. Ct. Iowa, 20 N. W. Rep. 780. 
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CoRPORATIONS — Continued. 

9, —. [Stock certificates] —Issuing stock certificates in exchange for sub- 
scriber’s note—California constitution and statute.— A note given by a sub- 
scriber to the capital stock of a bank, in payment of a first assessment, the certificate 
for the stock being issued thereupon, is not void under section 11, art. 12, Const. Cal., 
providing that “no corporation shall issue stock except for money paid,” etc., nor 
under section 1, St. 1875-76, p. 729, or section 560, Pen. Code. — Pacific Trust Co. v. Dor- 
sey, Sup. Ct. Cal., 12 Pac. Rep. 49. 


. —. [Stockholders —Conditional subscriptions — Estoppel|]— When sub- 
scriptions estopped to set up condition of subscription.— Where part of 
conditional subscriptions to stock were invalid, but were treated as binding and good 
by other subscribers, the latter will not be permitted to set up the invalidity of those 
subscriptions to show thatthe condition had not been fulfilled. — Appeal of Cornell, 
Sup. Ct. Penn., 6 Atl. Rep. 258. 


.—. Performance of condition. — Subscriptions to capital stock were made upon 
condition “ that the same were not to be called in or payable until the furnace of said 
company was put in blast by the company, and that the same should only be used for 
working capital.” The furnace was leased to another person who put it in blast. — 
Held, that this was a performance of the condition. — Ibid. 


. —. [Ultra vires]— Power to borrow money —Fire insurance company. — 
A mutual fire insurance company can borrow money to pay losses, and give its notes 
therefor. — Orr v. Mercer Co. Mut. Fire Ins. Co., Sup. Ct. Penn., 6 Atl. Rep. 696. 


—. See PARTIES; GARNISHMENT. 


COSTS.— What allowed — Travel of witnesses. — Fees for travel of witnesses in 
going and returning can only be taxed once for each occasion of taking testimony, al- 
though each occasion embraces a number of days, — Spill v. Celluloid Mfg. Co., U. 8. 
Cir. Ct. 8S. D. N. Y., 28 Fed. Rep. 870, 


2 —. Depositions. — Costs are not taxable for depositions taken for use upon an ac- 
counting before a master and in contempt proceedings as for depositions for the final 
hearing, notwithstanding they are referred to upon a motion for rehearing which results 
in adismissal of the bill as upon a final hearing. — Jbid. 


COURTS. — [Jurisdiction — Objection to— Waiver of! — Objection not listened 
to in doubtful cases. — While it is true that manifest want of jurisdiction may be ta- 
ken advantage of at any stage of the cause, the court will not permit an objection to its 
jurisdiction to prevail, in doubtful cases, after the parties have voluntarily proceeded 
to a hearing on the merits, but will administer suitable relief. —- Appeal of Adams, Sup. 
Ct. Penn., 6 Atl. Rep. 100. 


[United States Supreme Court] — Federal question — Record — Opinion 
of State court — When looked to. — Where a case is decided by a State court upon 
aunagreed statement of facts, the Supreme Court of the United States may, where the 
record does not show that a Federal question was involved in the decision of the State 
court, examine the opinion of such court, transmitted, under the rules of court, aleng 
with the record, for the purpose of ascertaining whether such question was raised and 
decided. — Fire Ass’n v. People, Sup. Ct. U. S.,7 Sup. Ct. Rep 108. 


CRIMINAL LAW. (Once in jeopardy] — Acquittal of murder bars indict- 
ment for involuntary manslaughter. — A. was indicted and convicted of involun- 
tary manslaughter. When called upon to plead to the indictment, he filed a special 
plea, setting forth that he had been indicted and tried in the same court upon the 
charge of murder; that upon sach previous trial he had been convicted of murder in the 
“frst degree; that this had been reversed by the Supreme Court, and that he had been 
discharged from said indictment; that the indictment for involuntary manslaughter in- 
volves the same facts and circumstances as were involved in the charge of murder; and 
that this last charge was for the same offense of which he had been discharged. To 
this plea the commonwealth demurred, and the court below sustained the demurrer. 
Held, that this was correct, and that the trial for murder did not place A. in jeopardy of 
4 conviction for inyoluntary manslaughter. — Hilands r. Commonwealth, Sup. Ct. Penn., 
6 Atl. Rep. 267. 
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CRIMINAL LAW —Continued, 
2.—. Selling liquor to minor.—The sale or delivery of intoxicating liquor by a 
licensed person to a minor is equally an offense, whether made for the use of the minor 
or the use of any other person. —Com. v, O'Leary, Sup. Jud. Ct. Muss., 3 N. Eng. Rep, 
198, 


3. ——. Selling to minor as agent of a disclosed principal. — A contract for the sale 
of intoxicating liquor, made with a minor as the agent of a disclosed principal, is a sale 
to a minor for the use of another person within the meaning of the statute, and it may be 
so alleged in the complaint, although the property in the liquor sold passes, not to the 
agent, but to the principal. — bid. 


4. —. Name of principal need not be alleged in complaint. — Where the gist of 
the offense is the unlawful sale of intoxicating liquor to a minor for the use of any per- 
son, the person for whose use the sale was made need not be alleged in the complaint. — 

Ibid. 


5. CRIMINAL PROCEDURE. —[Appeal— Record] — Need not show formula of 
oath to jurors. —It is highly important and necessary that the oath should be admin- 
istered to the jury in a criminal case with due solemnity, in the presence of the prisoner, 
and before the court, and substantially in the nianner prescribed by law; but it is no part 
of the duty of the clerk to place on the record the formulary of words in which the oath is 
couched. He has performed his duty in that respect when he enters the fact that the 
jury was duly sworn, and, when that is done the presumption will be that the oath was 
correctly administered. — State v. Baldwin, Sup. Ct. Kan., 12 Pac. Rep. 318. 


2.—. Swearing the jury — Record— What recitals not sufficient.— Where the 

recital in the judgment entry is that the parties appeared, “ and, issue being joined upon 
a plea of not guilty, came a jury [paming them], twelve good and lawful men, having 
the qualifications of jurors, who, being duly elected, tried, and sworn well and truly to 
try the issues joined herein,” it cannot.oe regarded as an attempt to set out in full the 
oath actually administered, but should rather be considered as a statement by the clerk 
that the jury had been sworn, and acted under oath; and the fact that there was no. 
recital that the jury were required to give a true verdict, according to the law and the 
evidence, is not a ground for reversal. — /bid. 


3. —. Irregularity in oath— Necessity of objecting.— Where a party desires to 
avail himself of irregularity in administering the oath to the jury, the attention of the 
court should be called to it at the time the oath is taken. A party cannot sit silently by, 
and take the chances of acquittal, and subsequently, when convicted, make objections 
to irregularity in the form of the oath. —Jbid. 


4.—. Bill of exceptions — Must show what.—Not only must the objection be made 
when the irregularity is committed, but the form in which the oath is taken, as well as 
the objection, should be incorporated in the bill of exceptions, in order that this court 
may see whether or not it is sufficient. —/did. 


5. ——. Evidence — Relevancy —Demeanor of prisoner.—The demeanor of one 
charged with crime, at or near the time of its commission, or of his arrest for the sawe, 
may always be shown; and the testimony of the officer who subpoenaed and took the 
defendant before the coroner’s jury, that ‘“‘he was very nervous and showed a great 
deal of fear,” was admissible. —/ bid. 


6. —. [Depositions|} — Commissions to take.— There is no inherent power in & 
common law court to issue commissions to take depositions to be read in behalf of liti- 
gants ina civil or criminal case; the right to take and use depositions of witnesses in 
behalf of the defendant in a criminal case is statutory, and does not exist in casegnot 
provided for by the legislature. — Kaelin vr. Commonwealth, Ct. App. Ky.,1 8. W. Rep. 

1. —. [Evidence] — Necessary to show what beer is made of under indictment 
for violation of Dram-Shop Act. — On trial of an indictment for violation of the dram- 

shop act, where it was not proved that defendant had sold spirituous, vinous, or malt 

liquors, or lager beer, but the only proof was that he sold beer, and no evidence what- 
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ever was offered or admitted for the purpose of explaining or showing what beer was 
made of, or what its characteristics were, or whether it was malt, vinous, spirituous, 
or intoxicating, a conviction cannot be sustained. — Hasberg v. People, Sup. Ct. IL, 
6 West Rep. 328. 


—. [Exceptions by the State! —In what cases the State may save excep- 
tions for review in criminal proceedings. —To erroncous decisions made in the 
trial of a criminal case which may cause the acquittal of the accused, except in the 
cases of nuisance, forcible entry and detainer, the comme:.wealth cannot except, and 
such decisions cannot be reviewed. But for error in quashing an indictment, arresting 
judgment after verdict of guilty, and the like, the commonwealth may remove the rec- 
ord for review without special allowance of the proper writ. —Commonwealth vr. Wal- 
lace, Sup. Ct. Penn., 6 Atl. Rep. 685. 


.—. [Mixed jury] — Procedure to obtain at trial.—The prisoner, a Canadian, 


speaking French, demanded a mixed jury. There were not upon the panel a sufficient 
number of persons qualified in the French language. Instead of fixing another day for 
the trial and having summonec the persons next upon the jury roll, the sheriff called 
upon a person then in court, who without objection acted as a juryman. The prisoner 
was found guilty. Upor a writ of error, held, that the trial was a nullity and that the 
prisoner must be committed for trial. — Regina vr. Leveque, Man. Q. B., 3 Man. L. Rep. 


582. 


1.—([{Murder Evidence] — Statements of accused before coroner’s inquest. — 


—. See ASSIGNMENT FOR CREDITORS. 
DECLARATION, see EVIDENCE. 
DEDICATION OF HIGHWAY, see DEED. 


DEED. — [Dedication of highway — Reversion] — Effect of reservation to grantor 


In a trial for murder, the statements of the accused before a coroner’s inquest, upon an 
examination which does not appear to have been taken in conformity with the statate 
section 395, Code Crim. Proc. N. Y.), are not admissible in evidence against him.—Peo- 
ple r. Mondon, Ct. App. N. Y., 8 N. East. Rep. 496. 


CUSTOMS DUTIES.— Mares for breeding purposes — Intention of importer.— The 


statute of the United States providing that “ animals specially imported for breeding 
purposes shall be admitted free, upon proof satisfactory to the secretary of the treasury 
and under such regulations as he may prescribe,” limits free importation of animals 
to such as are imported for the particular purpose of breeding; and it is a sufficient 
compliance with the statute that the importer, in good faith, intends them for that pur- 
pose, and it does not prevent his otherwise disposing of them if he afterwards finds it 
necessary or desirable to do so.— United States v. One Hundred and Ninety-six Mares, 
U.S. Cir. Ct. N. D. Texas, 29 Fed. Rep. 139. 


DAMAGES. — [Measure of] — Loss of future crops through failure to construct 


levees. —In an action for a breach of contract for the construction of levees the 
probable profits on crops not planted, but to be raised by a tenant of the owner of the 
land, who went into the possession under a lease at thirds, executed subsequent to the 
contract for the levees, are too remote to form a ground for damages. — Wallace v. 
Ah Sam, Sup. Ct. Cal., 12 Pac. Rep. 46. 


—. See ADMIRALTY; MALICIOUS PROSECUTION; MUNICIPAL CORPORATIONS; TRES- 


PASS; TRIAL. 


DEBTOR AND CREDITOR.—[Promissory note—Fraud] — Fraudulent note 


does not avoid validity of debt.— When a debt is originally valid, and a note is 
subsequently given for it which is void and is avoided by the parties to it for fraud, 
such fraud does not avoid the original debt, but it can be recovered upon. — Walker v. 
Mayo, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 193. 


whenever discontinued by law.—A reservation by the owner of land in Detroit, 
Michigan, in platting it, that the portion dedicated therein as a street should revert to 
himself, “* whenever the same should be discontinued by law,” the plat being approved 
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DEED— Continued. 
by two of the three plat commissioners, and recorded, but the street not being actually 
used and accepted by the city, vests the title in the land covered by the lines of the 
street in the original owner, upon a vacation of the street by a formal resolution of the 
city council. — Plumer rv. Johnston, Sup. Ct. Mich., 29 N. W. Rep. 687. 


a. . (Delivery| — Voluntary deed from husband and wife not valid until de. 
livered, though recorded. — The defendant executed a conveyance of land to his 
wife through a deed to a third person, who reconveyed to her, no consideration passing 
between the parties. The defendant requested the register of deeds “to put them on 
record, but not to deliver them to any one but himself.” Afterwards the defendant re. 
tained the custody of them. Held, that the title did not pass to the wife, since the pre- 
sumption arising from the recording was rebutted by the fact that there was no delivery, 
nor intention of delivery. — Stevens rv. Castel, Sup. Ct. Mich., 29 N. W. Rep. 828. 


3. —. [Estoppel— Warranty} — When deed will not convey after-acquired 
title.—A warranty deed of the grantor’s “ right, title and interest in and to” certain 
described premises will not convey an after-acquired title, if the deed recites the title 
then possessed by the grantor, or contains no recital as to the character of his title, -— 
Hanrick rv, Patrick, Sup. Ct. U. 8., 7 Sup. Ct. Rep. 147. 


5. —. [Execution—Subscribing witaesses} — Explaining erasure in name,— 
A deed executed abroad is properly proved by testimony that the grantor and subscrib- 
ing witnesses reside abroad, and that the testifying witness is acquainted with the 
handwriting of one of the subscribing witnesses, and believes that appearing on the 
deed to be genuine. Erasures changing the name of the grantor from Elizabeth to Eliza 
are sufliciently explained by showing the identity of the two.—Hunrick v. Patrick, Sup, 
Ct. U. 5., 7 Sup. Ct. Rep. 147. 


5. ——. [Mistake] — Subsequent procedure — Superiority of actions where there 
has been a mistake in the description of land in a deed and a subsequent 
will.— In 1565, T. obtained a deed by which it was attempted and intended to convey 
certain real estate, including that in controversy, but by mutual mistake of the parties 
and scrivener, the description did not include such real estate. In 1879, appellee ob- 
tained a judgment against T.’s grantor, after he had parted with all interest in the real 
estate except the naked legal title, and in 1885, he obtained a sheriff ’s deed therefor, 
on a Sale upon said judgment made in 1884. But at T.’s request, his grantor madea 
deed to his wife, correcting the mistake, in 1879, and she made a deed to appellant in 
1884, T.and appellant have continued in possession. Held, that appellant’s equity is 
superior, and he is entitled to have his title quieted as against appellee.— Wells r. 
Benton, Sup. Ct. Ind., 8 N. East. Rep. 444. 


DEPOSITIONS, Costs See CRIMINAL Law. 
DIRECTORS, see CORPORATIONS. 
DISQUALIFICATION, see Jury. 


DIVORCE.-— [Interpretation]—‘* Cruel and abusive treatment.’’—Any treatment 
which seriously impairs or seriously threatens to impair either body or mind constitutes 
“cruel and abusive treatment” within the meaning of the divorce law. False charges 
of infidelity may be shown to so operate.— Holyoke v. Holyoke, Sup. Jud. Ct. Me.,3N. 
Eng. Rep. 169. 


EASEMENT. — | Appurtenance— Conveyance] — Right to take water from a 
spring. — When an easement, consisting of the right to take water from a spring on the 
land of another, has become appurtenant to an estate, either by express or implied 
grant, or by prescription, conveyance of that estate will carry with it such easement 
whether mentioned in the deed or not. Such an easement constitutes an interest in 
real estate which may be conveyed, devised or inherited.—Dority v. Dunning, Sup. Jud. 
Ct. Mass., N. Eng. Rep. 41. 


2.——. [Prescription|—Right to use water flowing through aqueduct. — The right 
to the use of water flowing through an aqueduct may be acquired by prescription.— 
Tbid. 
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EASEMENT — Continued. 
3.—-. [Extinguishment) — By unity of title and possession. — In order that the 
unity of the title and possession of the dominant and servient estates may extinguish 
an easement, the ownership of the two estates must be equal in extent, validity, quality 
and all other circumstances of right. -Jbid. 


EASEMENTS, see RAILROADS. 


EJECTMENT.—[Parties—Trustees]—Ejectment by beneficiary against trustee.— 
A beneficiary entitled to possession of property may maintain ejectment therefor even 
as against the trustee.—-Fernstler v. Seibert, Sup. Ct. Penn., 6 Atl. Rep. 165. 

—. See TRUSTEES. 

EMBEZZLEMENT.— (Banks and banking] — Public moneys — No embezzlement 
for a banker to use public deposits. — Where money for taxes has been deposited 
in a bank, for years under an arrangement with a city treasurer to be refunded to the 
city or its treasurer when called for, in the funds of the bank, the money so deposited 
isa loan to the bank, and when the banker has paid out the same to other depositors, 
in the usual course of business, without any fraudulent intent, he is not guilty of 
embezzlement.—People v. Wadsworth, Sup. Ct. Mich., 30 N. W. Rep. 99. 


EMINENT DOMAIN, see RAILWAY COMPANIES. 


EQUITY.— [Mistake] — Bill in equity to recover back money paid by mistake.— 
Where money has been paid without consideration, either under a mistake of law or 
fact, and which was not owing in law or conscience, nor the result of compromise, a 
bill in equity will lie to recover it back.--McMurty v. Kentucky Cent. R. Co., Ct. App. 

Ky., 18. W. Rep. 815. 


—, See PARTIES, 


EQUITY JURISDICTION. —In respect of land in another State. — A court of one 
State has no jurisdiction to decree touching land in another State, when the act to be 
done can only be accomplished by an authority operating territorially; but if the person 
to do the act decreed is within the jurisdiction of the court, and the act may be done 
without the exercise of any authority operating territorially in a foreign jurisdictiOn, 
the court may act in personam, and oblige the party to convey or otherwise comply with 
its decree. — Poindexter v. Burwell, Sup. Ct. App. Va., 10 Va. L. J. 738. 


—. [Parol gifts of land—Specific performance] — What necessary to sustain 
action for. —Equity will compel the conveyance of the legal title to land claimed 
under a parol gift, accompanied by possession, where the donee, induced by the prom- 
ise to give it, has made valuable improvements on the land. (Halsey v. Peters, 79 Va. 
60.) But the gift must be definite in terms and clearly proved; it must be shown, not 
only that the donee went into actual possession, but that he has made valuable improve- 
ments, under and on the faith of the gift; or other circumstances must be shown which 
render a specific performance essential to the ends of justice. —Griggsby r. Osborn, 

Sup. Ct. App. Va., 10 Va. L. J. 717. 


ESTOPPEL.— Foreclosure of mortgage for interest of note by one not owning the 
principal. — A foreclosure of a mortgage for non-payment of interest only, given to 
secure a note payable four years after the death of the mortgagee to his heirs, interest 
during his life-time, and no longer, being payable to him, does not, on the facts and 
pleadings, work an estoppel as against the heirs in a controversy between them and 
their father’s administrator for the recovery of the principal of the note.—Love rv, 
Francis, Sup. Ct. Mich., 29 N. W. Rep. 843. 


—. See Deed; Mines and Mining Claims. 


EVIDENCE. — [Action — Pension] — Recovery of illegal fee voluntarily paid 
by pensioner. -- Where a pensioner voluntarily, without demand or undue influence, 
gives to his agent for his services in procuring the pension, a sum of money in addition 
to the fee allowed by law, he may recover back such sum in an action for money had 

and received. — Ladd v, Barton, Sup. Ct. N. H.,3N. Eng Rep. 61. 
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EVIDENCE — Continued. 
2. —-. Books of account. -- Where a transfer of accounts is the subject-matter of an 
alleged contract, and testimony has been given tending to show such contract, it ig 


error to exclude the books of account, -- Moore v, Knott, Sup, Ct. Oregon, 12 Pac, Rep, 59, 


3. ——. [Competency] --Memorandum of physician.—A memorandum made by a 

physician of the condition of an injured patient cannot be used in evidence to show the 
extent of the injuries suffered.— Vicksburg and Meridian R. Co. v. O’Brien, Sup. Ot. 
U. S., 22 Rep. 769. 


4. ——. Date of birth. —A person may testify to the date of his own birth.—Com. », 
Stevenson, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 34, 


5. ——. [Declarations of agent dum fervet opus)—Statements ten to thirty 
minutes after accident.—In an action against a railroad company to recover dam- 
ages for injuries received by a passenger by the train in which he was traveling running 
off the track, a declaration of the engineer, made between ten and thirty minutes after 
the accident occurred, as to the rate at which the train was going at the time, is not ad- 
missible in behalf of the plaintiff. Waite, C. J., and Field, Miller, and Blatchford, JJ., 
dissenting. — Vicksburg & M. R. Co. v. O’Brien, Sup. Ct. U. 8., 7 Sup. Ct. Rep. 118, 


6. ——. [Memorandum to refresh recollection] —- Whether admissible where 
there is no failure to recollect.—In an action brought by a husband and wife to 
recover for injuries to the latter, a written statement of her physician as to the nature 
and extent of her injuries, made at the request of the husband after the writer had 
been attending the wife for some time, is not admissible, in connection with the physi- 
cian’s testimony that it correctly stated her condition at the time — it not appearing 
that the witness could not recall the facts therein stated at the time of giving his testi- 
mony; and although the witness testified, apart from the writing, to the material facts 
embodied in it, the admission of it in evidence is ground for reversal, as it cannot be 
determined what weight may have been given it by the jury. Waite, C. J., and Field, 
Miller, and Blatchford, JJ., dissenting. — Ibid. 


7. ——. [Expert]— Proper manner of controlling train. — The opinion of an expert 
gs to whether a freight train crossing a certain place where there was a sag, a “ hog’s 
back,” and then a down grade, should have been controlled when the fore part was on 
the “ hog’s back,” by applying the brakes at the front, rather than at the rear, is not ad- 
missible. — Burns rv. Chicago, M. St. P. R. Co., Sup. Ct. Lowa, 30 N. W. Rep. 25, 


.—. [Natural] — Exhibition of a bottle of whisky.— On a complaint for selling 
intoxicating liquor illegally, the whisky purchased may be admitted in evidence. — 
Com, v, Stevens, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 86. 


9 —. [Declaration]—When admissible as part of the res geste.— When an 
act of a party is admissible in evidence, any declaration of his, accompanying and giv- 
ing character to the act, is competent. Where the question is whether a party accepted 
a lease,a declaration of his, accompanying the act of taking and reading the lease, 
about accepting and signing it, is competent as part of the res geste. — Miles v. Stevens, 

Ibid. 87. 


10. ——. [Privilege] Physician and patient—Waiver by patient. —The 
statute disqualifying a physician to be a witness to testify on information obtained 
through attendance upon his patient is the patient’s privilege, and it is waived by him 
on calling the physician to testify as to such information. —Carrington v. St. Louis, 
Sup. Ct. Mo., 22 Rep. 755. 


ll. —. [Reputation—Trespass] —Reputation not admissible in trespass.— 
The reputation of the parties in a trespass vi et armis case are not in issue, and it is error 
in such a controversy to introduce testimony tending to prove the general reputation 
of the defendant as a peaceable citizen. -- Fahey v. Crotty, Sup. Ct. Mich., 29 N. W. 
Rep. 876. 


12, —. [Scientific books — Experts] Opinion of medical expert How given.— 
Medical and scientific books cannot be admitted in evidence to prove the declarations 
or opinions which they contain; but a witness who is a medical expert is not confined 


ke 
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EVIDENCE — Continued. 
wholly to his personal experience in the treatment of men, but may give his opinions 
formed, in part, from the reading of books prepared by persons of acknowledged 
ability; and it is not improper for him to give the source of his opinion, and that all the 
writers and authorities on the subject, so far as be knew, supported him in that opin- 
ion. — State v. Baldwin, Sup. Ct. Kan., 12 Pac. Rep. 318. 


13. —. [Relevancy] — Letter to repel theory of suicide.--Aletter written by the 
deceased immediately preceding her death, which showed that she was in a healthy 
condition of body and mind, and contained nothing prejudicial to the defendant, was 
admissible in evidence to show the condition of her health and mind, and to repel the 
theory that she committed suicide. — Ibid. 


4. —. [Homicide] — Evidence that deceased was in good spirits shortly before 
death. — Where there are some circumstances which suggest that a person charged to 
have been murdered committed suicide, it is competent for the prosecution, for the pur- 
pose of repelling the theory of suicide, to show by an ordinary witness, who was inti- 
mate with the deceased, and was with her the evening before her death, that she was 
then in good spirits, and appeared to be happy.— Ibid. 


li. —. [Opinion] —Facts made up of combination of appearances. — Facts which 
are made up of a great variety of circumstances, or combination of appearances, that 
cannot be fully described, may be shown by the opinion of ordinary witnesses, whose 
observation is such as to justify it. In this category may be placed matters involving 
magnitude or quantities, portions of time, space, motion, gravitation, value, and such 
as relate to the condition or appearance of persons and things. On the same principle, 
the emotions or feelings of persons —such as grief, joy, despondency, anger, fear, and 
excitement -- may be likewise shown. —- Ibid. 


—. See CRIMINAL PROCEDURE; GARNISHMEST; MALICIOUS PROSECUTION; MALPRAC- 
TICE ; NEGLIGENCE; MUNICIPAL CORPORATIONS. 


EXCEPTIONS, by the State. See CRIMINAL PROCEDURE. 
EXECUTORS AND ADMINISTRATORS, see SURETIES. 


EXECUTION. -—-Return signed Deputy.’ — Where an execution was levied by a 
deputy sheriff, and the return was signed “W. F. G., Deputy-sheriff,”’ held, that the mere 
failure of the deputy to sign the name of his principal did not render his act void, and 
that proof might be introduced, or the return amended, to conform to the facts, when 
the validity of the deputy’s official action in this regard was brought in question. — 
Humphrey’s Exr. v. Wade, Ct. App. Ky., 1 S. W. Rep. 648. 


2—. Evidence of authority of deputy — Levy and return. — Where an execution 
came to the hands of the sheriff, and the levy was made, and the return signed, ‘* No 
sale for want of bidders. W.F. G., Deputy-sheriff ;” afterwards the property was sold 
by the sheriff in person, by virtue of the levy made under a venditioni exponas: held, 
that this was satisfactory evidence that the person who made the levy and return was 
the deputy-sheriff. — Ibid. 


—. See DEEDS; HOMESTEAD. 

EXEMPTIONS, see CONFLICT OF LAWS; BILLS AND NOTES; SHERIFFS. 
EXPERTS, see EVIDENCE; MALPRACTICE. 

EXTINGUISHMENT, see EASEMENT. 


FIRE INSURANCE. —[Interpretation]— Meaning of the words “ Vacant 
and Unoccupied ”’ in a policy.— A house in which no one lives, but in which a 
former occupant had left some trifling articles of furniture, not of such character as to 
be valuable for use elsewhere, is ‘‘ vacant and unoccupied ” within the meaning of 
those terms as used in a fire insurance policy. — Moore v. Phenix Fire Ins. Co., Sup. Ct. 
N. 3 N. Eng. Rep. 57. 


9 


2—. [Warranty— Application] —Statement in paper not referred to in 
policy. —It is a cardinal principle of insurance law that, in order to constitute any 
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FIRE INSURANCE —Continued. 
statement or promise of the insured a warranty, it must be made part of the policy, 
either by appearing in the body of the instrument, or by a proper reference in the 
policy to some other paper in which itis to be found. If contained in a paper annexed 
to the policy, but to which no reference is made therein, itis not suflicient. -Goddard rv, 
East Texas Fire Ins. Co,, Sup. Ct. Texas, 1S. W. Rep. 906. 

3. —— [Waiver — Nonsuit| —Liability not to accrue until premium is paid.— 
it is competent for a fire insurance company to waive a condition in its policies that 
the company should not be liable, under its policies, until the premium is actually paid; 
and where the course of business between the company and one of its agents tends to 
show that the company was accustomed to substitute the personal liability of the agent 
for premiums received in the place of the security which the suspension clause in the 
policy afforded, a nonsuit should not be ordered, but the case should be submitted to 
the jury. — Elkins v. Susquehanna Mut. Fire Ins. Co., Sup. Ct. Penn., 6 Atl. Rep. 222 


FINAL ORDER, see APPELLATE PROCEDURE. 


FIXTURES — {Landlord and tenant]— Boiler and tank are a foundation of 
brick work. — Where a boiler and tank were placed on a foundation of brickwork, the 
edges of which had been cemented before they were placed thereon, to keep them in 
place, and they were easily removable, the boiler and tank remain the personal prop- 
erty of the tenant at will, as against the owner on a demand for rent. — Cooper v, 
Johnson, Sup, Jud. Ct. Mass., 3 N. Eng, Rep. 183. 


FOREIGN JUDGMENT — [Pleading] — Jurisdiction of court need not be 
averred. — A judgment of a foreign court, complete and regular upon its face, is prima 
facie valid. Hence a complaint upon such judgment need not allege that the court by 
which it was rendered had jurisdiction either of the cause or of the parties.--Gunn rv, 
Peakes, Sup. Ct. Minn., 30 N. W. Rep. 466. 

.——. How proved. —aA foreign judgment may be proved by a copy thereof, duly au- 
thenticated by the duly-authenticated certificate of an officer properly authorized by 
law to give acopy. — Ibid. 

3. ——. [Nova Scotia] — Authority of clerk or prothonotary — Authentication of 
his signature and seal of court — Great seal of State. — The clerk or prothono- 
tary of a court is presumed to possess the authority to make and certify copies of the 
records of the court in his keeping, and such copies are duly authenticated by his cer- 
tificate, over his official signature and the seal of the court. His official signature and 
the seal are duly authenticated by the great seal of the State or government in which 
the court is found, affixed to the certificate of the keeper thereof. The great seal 
proves itself. — Ibid. 


FOURTEENTH AMENDMENT, see CONSTITUTIONAL LAW. 
FRAUD, see ASSIGNMENTS FOR CREDITORS ; DEBTOR AND CREDITOR; SHERIFF. 


FRAUDULENT CONVEYANCES — Deed by son to father for past services of 
father. — Where a father, a man unaccustomed to business, worked for thirteen years 
for his son, had been frugal, honest, and saving in habits, and had allowed his son to 
retain his earnings upon paying interest thereon, and other circumstances showed the 
good faith of this relation, a conveyance by the son to the father for the debt thus in- 
curred is not void as against creditors; affirming State Bank of Fenton v. Whittle, 48 
Mich. 1; 8. c. 11 N. W. Rep. 756. — Woodhall v. Whittle, Sup. Ct. Mich., 830 N. W. Rep. 368. 


——. See ASSIGNMENTS FOR CREDITORS; STATUTE OF LIMITATIONS. 
FREIGHT, see CARRIERS ; COLLISION. 
GAME LAWS, see CANADIAN CONSTITUTIONAL LAW. 


GARNISHMENT.— Action to enforce personal liability of director —Contrac- 
tual obligation. — The personal liability of a director of a private corporation, under 
sec. 3291, Rev. Stat. Vt., for the excess of indebtedness above two-thirds of its paid-up 
capital stock contracted by his consent, is to be considered as a liability founded on 
contract, and an action to enforce it can therefore be begun by trustee process. — Field 
v. Haines, Cir. Ct. D. Vt., 28 Fed. Rep. 919. 


— 

= 
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GARNISHMENT — Continued. 

2,—. [Evidence— Presumption of continuance of a state of facts} —No pre- 
sumption that goods of principal debtor remainedin the hand of garnishee 
four or five months.—In the disclosure of a garnishee it was admitted that goods 
belonging to the principal defendant were in the hands of the garnishee four or five 
months before the service of the writ of garnishment, and there was evidence that the 
goods, although mixed up with the garnishee’s own property, were capable of identifi- 
cation. Held, that the burden of proof was on the plaintiff to show that the goods were 
inthe garnishee’s possession when the writ was served upon him, and that there was 
no presumption that the goods continued in the garnishee’s possession four or five 
months after they were admitted to be in his possession. — Bethel v. Linn, Sup. Ct. 
Mich., 230 N. W. Rep. 84. 


GIFT —[Inter vivos]— Note payable to mortgagee’s heirs keptin his posses- 
sion, but mortgage recorded. — The transfer of land by a father to one of his sons, the 
son’s note secured by a mortgage on the land, and payable four years after the father’s 
death to his heirs, being taken in payment, the interest during the grantor’s life payable 
to him, is a gift inter vivos of the note; consummated, as to delivery, by the record of 
the mortgage, notwithstanding the father kept the note in his control until his death, 
and prior to that time foreclosed the mortgage for non-payment of interest; and per- 
fected, as to acceptance, by the conduct of the grantee of the land in selling his interest 
in the note as heir of the grantor. At the death of the grantor the proceeds of the note 
go to his heirs, and not to his administrator. — Love v. Francis, Sup. Ct. Mich., 29 N. W. 
Rep. 843. 


2—. [Trusts] — Rights of beneficiaries under a charity — Vote of trustees to 
make a gift. — A vote by the trustees of a charity, created by will, that the note of a 
possible beneficiary given them as security for money, loaned him out of the fund, 
should “ be surrendered to him, he having paid the interest punctually, and the trustees 
being satisfied that he will make good use of the money, in the future,’ does not 
constitute an immediate gift of the note where such note has not matured, but payment 
of it may be exacted on demand of the trustees; and, under the provisions of the will, 
the trustees are vested with full discretion either to surrender the note or to insist upon 
its liquidation. — Hayden v. Hayden, Sup. Jud. Ct. Mass., 8 N. East. Rep. 437. 


3.——. What necessary to complete.—In order to create a present absolute right to 
a gift, there must be not only an intention to make a present gift, but enough must be 
done in execution of such intention to make the gift complete. — Hayden v. Hayden, 
Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 82. 


4, —. Parol of land. —See EQUITY JURISDICTION, 
GRAND JURY, see WITNESS. 


GUARDIAN AND WARD.— Plaintiff's attorney guardian ad litem of infant 
defendant. — The appointment of the attorney of plaintiff as guardian ad litem for an 
infant defendant is wholly unauthorized; nor does it help the matter that the plaintiff 
and one of the adult defendants consented of record to such appointment, — Sargent r. 
Rowsey, Sup, Ct. Mo., 1S, W. Rep. 823. 


2,.——. [Married woman] — Married woman may be appointed guardian. — A mar- 
ried woman may qualify as the guardian of an infant, and as principal execute a bond 
which puts the property of the infant under her control. —Goss r, Stone, Sup. Ct. Mich., 

29.N. W. Rep. 735. 


HABEAS CORPUS. -- Jurisdiction of United States courts and judges. — W. and 
F, being subjects of and domiciled in the kingdom of Belgium, engaged in a fight on 
board of a Belgian ship while lying moored to a wharf in Jersey City, and within the 
territorial jurisdiction of Hudson county, New Jersey. F. was stabbed with a knife and 
killed by W. Both belonged to the crew of the ship, and the fight took place below 
deck, the only witnesses present being other members of the crew. W. was arrested 
and committed to jail by the local authorities of the county, on the charge of murder. 
The Belgian consul, for the States of New York and New Jersey, sued out a writ of 
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HABEAS CoRPUS — Continued. 
habeas corpus for the discharge and surrender of the prisoner on the ground that, under 
the law of nations and by force of existing treaties between the United States and Bel- 
gium, W. was entitled to be sent home for trial under the laws and by the tribunals of 
hisown country. Held, that section 753, Rev. St. U. S., giving power to the courts and 
judges of the United States to grant writs of habeas corpus in certain cases, therein 
specified, does not extend to the case of the prisoner. —In re Wildenhus, Cir. Ct. D, N. 
J., 28 Fed. Rep. 924. 


HIGHWAY, see MuNICIPAL CORPORATIONS; WAYS. 


HOMESTEAD. — [Execution] — When sale of property embracing homestead 
without setting it apart, void.— Where in an action in chancery by husband and 
wife to set aside « sale of real estate made by the sheriff on the ground that the same is 
exempt as a homestead, although a part of the premises, having been used for business 
purposes, may have been subject to the judgment against them, yet, if there was a sale 
of the whole premises, without any attempt to set apart the homestead, the sale will be 
void; distinguishing Foley v. Cooper, 43 Lowa, 376.— Visek v. Doolittle, Sup. Ct. lowa, 
29. N. W. Rep. 762. 


HOMICIDE, see EVIDENCE. 


HUSBAND AND WIFE.—([Separate estate])—Notes signed by wife as 
“ surety '’— Sufficiency of answer. — Where a married woman signed a note for a 
stranger as surety, and thereby enabled him to borrow money, and in an action on the 
notes alleged, in substance, that she signed the same only as surety, and “ that she re- 
ceived no part of the consideration for which said notes were given, and no benefit 
accrued from said notes to her or her separate estate,” held, that, as her non-liability 
can arise only from her inability to enter into the contract, she must show, by her 
answer, that the contract did not concern her separate property, trade or business, — 
Gillespie v. Smith, Sup. Ct. Neb., 30 N. W. Rep. 526. 


—. See PARENT AND CHILD. 
IMPUTED NEGLIGENCE, see NEGLIGENCE. 


INDIANS. — [Jurisdiction] —Jurisdiction of State courts in respect of crimes 
committed by. — The courts of this State have no authority to prosecute and punish 
one Indian for a crime committed against another on the reservation to which they each 
belong, so long as they maintain their tribal relations. - Ex parte Cross, Sup. Ct. Neb., 
30 N. W. Rep. 482. 


INFANTS. — Disaffirmance by execution of subsequent deed.— Where one makes 
a deed of land while an infant, and after majority executes a conveyance of the same to 
a third person,’such a conveyance will operate as a disaffirmance of the former deed.— 
Corbett v. Spencer, Sup. Ct. Mich., 30 N. W. Rep. 385. 


—. See WITNESS. 
INFRINGEMENT, see PATENTS. 
INHERITANCE, see ALIENS. 


INJUNCTION. —[Nuisance] —Injunction by land owner for obstructing side- 
walk.—The owner of a lotin the city is not entitled, as a matter of right, to an in- 
junction against a party obstructing a sidewalk or street, in such city, where the 
owner’s lot or land does not abut upon, and is not opposite or contiguous to, the ob- 
struction, since the injury or nuisance complained of is not different in kind from that 
sustained by the public. — Billard v. Erhart, Sup. Ct. Kan., 12 Pac. Rep. 39. 


2.—. [Private way]—Injunction to remove obstruction of private way.— 


Where plaintiff is engaged in a business requiring access to a certain creek, and is the 
owner of a right of way thereto through an alley, the obstruction of said way by the de- 
fendant, by erecting a permanent structure across the entire width of the alley except 
three feet, is such a wrongful act as equity will restrain by injunction, —Schaidt v. 
Blaul, Ct. App. Md., 6 Atl. Rep. 669, 


I 
3 
4 
q 


DIGEST OF RECENT CASES. 173 


INJUNCTION — Continued. 
3.—. Plaintiff’s encroachments not an estoppel against him. — In an action to 
enjoin defendant from obstructing an alley-way the plaintiff will not be estopped from 
claiming an easement for 4 right of way through such alley by the fact that he has him- 
self encroached upon the alley-way. — Ibid. 


4.——. Plaintiff allowing obstruction. — A plaintiff who allows defendant to erect a 
building across his right of way without asserting his claimis notthereby estopped 
from subsequently bringing suit to have the obstruction removed, where it is shown 
that defendant had full knowledge of the plaintiff ’s claim to the right of way, and knew 
he did not intend to relinquish it. — Zbid. 


INJUNCTION, see CONFLICT OF LAWS; PATENTS. 
ILLEGALITY, see CONTRACTS. 
INSTRUCTIONS, see TRIAL. 


INSURANCE — Against wind and lightning — [Nonsuit] — Evidence insufficient 
to show injury.— In an action to recover under a policy insuring animals against 
lightning and high wind, evidence that on the morning aftera storm of wind and 
lightning a colt insured appeared dumpish, and as if shocked by lightning, and was 
somewhat cut as if by the wire fence near which it was, and that « mare insured 

was badly cut by the wire, and that there was a mark in the ground near the ani- 
mals as though produced by the descent of lightning, is insufficient to support a 
verdict in favor of the plaintiff, especially in the absence of any evidence as to the 
character of the storm.—Wilson v. Hawkeye Ins Co., Sup. Ct. lowa, 30 N. W. Rep. 22. 


INTERPRETATION, see CONTRACT; DIVORCE; FIRE INSURANCE; INTOXICATING 
Liquors ; TELEGRAPH COMPANIES; LIBEL AND SLANDER; SALES; WHARFAGE. 


INTERSTATE COMMERCE, see CONSTITUTIONAL Law. 


INTOXICATING LIQUORS.— [Common Nuisance)— Use of any part of build- 
ing during any part of time charged. — A complaint charging that the defendant, 
on a certain day, ‘“‘and thence continually, until the day of making” the complaint, 
“did unlawfully keep and maintain a certain building there during all said time, 
used for the illegal keeping and illegal sale of intoxicating liquors, to the common 
nuisance,” etc., is sustained by evidence thatthe defendant kept and maintained the 
whole building described in the complaint during any part of the time named therein 
and used any part of it for the illegal keeping or illegal sale of intoxicating liquor. — 
Commonwealth v, Rooney, Sup. Jud. Ct. Mass., 8 N. East. Rep. 411. 


2.—, Sale by bartender not prima facie evidence of sale by proprietor. — An 
instruction, in a criminal prosecution, to the effect that a sale of intoxicating liquors, 
although illegal, by a bartender in his master’s shop and in the regular course of his 
master’s lawful business is prima facie a sale by the master, is erroneous. — Com. v. 
Briant, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 33; Com. v. Stevenson, Jbid. 34. 


3. [Evidence] —What evidence sufficient to convict for unlawful sale of. — 
Where there was evidence that defendant, charged with continually unlawfully keep- 
ing and maintaining a building for the illegal keeping and illegal sale of intoxicating 
liquors, was in his house, in apparent control, selling intoxicating liquor, the court 
properly submitted the case to the jury under instructions that if the defendant kept 
the whole building described in the complaint during any part of the time named 
therein, and used any part thereof for illegal keeping or illegal sale of intoxicating 
liquor, they could convict.—Com. v. Rooney, Ibid. 34. 


4. ——. [Interpretation Beverage Selling as a beverage and selling for med- 
ical purposes. — An instruction that a license of the sixth class giving a right to sell 
intoxicating liquors for medicinal, mechanical and chemical purposes only gives no 
right to sell liquor as a beverage or to be drunk on the premises, is proper, it ap- 
pearing that “beverage” was used as an antithesis to sales for medicinal purposes, 
and the court was speaking of ordinary cases where no necessity exists for drinking 
a prescribed dose at once.—Com. v. Mandeville, bid. 35. 


—. See CARRIERS OF GOODS. 
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JEOPARDY, Once in, see CRIMINAL Law. 


JUDICIAL SALE.— Dam and water power sold separately from rest of land.— 
The owner of a dam and water power in an unnavigable stream, and of the adjacent 
land, may divide his property so that the dam and water-power will not pass by a con- 
veyance of the land. The same separation can be effected by a judgment, and a party 
claiming title to the land through sale, under a judgment which provided for the sepa- 
rate sale of the land and of the dam and water power, is estopped thereby from claim- 
ing the dam and water power as appurtenant to the lots. —Clark v. Brown, Sup. Ct. 
lowa, 30 N. W. Rep. 46, 


JURISDICTION.—[U.S.Supreme Court]— When value of a matter in dispute 
fixed by ajudgment below.—Where a writ of error issued out from the Supreme Court 
by the defendant below, and no question is presented growing out of a partial defense to 
the action or a counter-claim or a set-off, the value of the matter in dispute is fixed by 
the amount of the judgment.— New York Elevated R. Co. v. Fifth Nat. Bank of the City 
of New York, Sup. Ct. U. S., 7Sup. Ct. Rep. 23. 


2.—. Jurisdiction once attached not defeated by a remittitur.—When the juris- 
diction of the Supreme Court has once attached, it cannot be defeated by a waiver or 
release of the amountin excess of $5,000. -- bid. 


3s —. [U. S. District Court]— Petition for limitation of liability to ship-owner.— 
The District Court of the United States cannot take jurisdiction in admiralty of a peti- 
tion for limitation of liability under the Revised Statutes of the United States, where it 
would not have had cognizance in admiralty, originally, of the cause of action involved,— 
Ex parte Phenix Ins. Co. of Brooklyn, N. Y., U. S. Sup. Ct., 7 Sup. Ct. Rep. 25. 


4. ——. [Prohibition]— Prohibition in Supreme Court in such a case. — Where the 
District Court is called upon, by the petition of the owner of a vessel, to first determine 
the question of its liability for loss or damage to property, under the Revised Statutes 
of the United States, when it has no jurisdiction of the cause of action, and then to de- 
termine whether the statutes cover the case, a writ of prohibition will lie to prohibit 
the court from proceeding to give the relief prayed for in the petition.— bid. 

—. See ADMIRALTY; COURTS; INDIANS; TAXATION; HABEAS CORPUS; REMOVAL OF 

CAUSE. 


JURY. — [Disqualification] — Membership in ‘“‘ Law and Order League.”—A mem- 
ber of the “* Law and Order League,” formed for the enforcement of the laws against 
the sale of intoxicating liquors, is not a competent juror to try a complaint for the ille- 
gal sale of such liquors, originated by an agent of the league, appointed by it to make 
the complaint.— Com. v. Moore, Sup. Jud. Ct. Mass.,3 N. Eng. Rep. 221. 

—. See TRIALS; CRIMINAL PROCEDURE. 


JURY, Mixed. See CRIMINAL PROCEDURE. 
JUSTIFICATION, see LIBEL. 
ENOWLEDGE, Of Defect. See MASTER AND SERVANT. 


LANDLORD AND TENANT.— [Lease —Conditions]—Waiver of past breaches— 
Subsequent forfeitures. — Conditions of a continuing nature in a lease are waived, 
by the acceptance of rent by the landlord, only as to past breaches. The landlord is 
not thereby precluded from taking advantage of the forfeiture resulting from a subse- 
quent or continued breach. — Gluck v. Elkan, Sup. Ct. Minn., 30 N. W. Rep. 446. 

—. See FIXTURES. 


“LAW AND ORDER LEAGUE,” see Jury. 
LEASE, see LANDLORD AND TENANT; SALES. 


LIBEL AND SLANDER.— Newspaper charging deputy sheriff with arrest- 
ing men to get fees.— An article in a newspaper headed “ An Unwarranted Out- 
rage,” etc., charging a deputy sheriff with arresting peaceable and innocent men as 
tramps, merely to get the fees allowed by law for such services, is libelous and action- 
able per se.—Bourreseau v. Detroit Evening Journal, Sup. Ct. Mich., 30 N. W. 

Rep. 376. 


Lu 
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LIBEL AND SLANDER — Continued, 

[Pleading) —Setting out libelous article — Innuendo.— Where an article 
claimed to be libelous has a clear and certain meaning on its face, it is sufficient to set 
it out in full in the declaration (if all pertinent), and to add an in do is dl 
and inadvisable, — Ibid. 


3. —. [Justification] — Misconduct of public officer — Privilege — Public good.— 
An article in a newspaper charging a public officer with gross misconduct in office can- 
not be claimed to be privileged on the ground of its publication being a public good, 
as if untrue, it is public injury. — /bid. 


4. ——. Evidence in justification restricted to particular trusts against the 
plaintiff.—Where the plaintiff, in an action for libel, sets out the published article 
complained of in his declaration, such article containing charges against the plaintiff, 
a public officer, and also against other officers in the township, the court will restrict 
the evidence offered for the defense to the particular charges against the plaintiff. 
Morse, J., dissenting. — bid. 


5. ——. Interpretation of libel — Instructions to jury — Province of court.— Ifa 
published article, upon its face, is plainly libelous, and no explanation is required to 
determine its character in that respect, it is the duty of the court to so declare, and 
instruct the jury accordingly. In Michigan the English doctrine on this point is not 
accepted. — bid. 


6. ——. [Pleadings] — Words in foreign language. -In an action for slander, if the 
words are alleged to have been spoken in a foreign language, they must be given in the 
original, and a translation thereof added; giving the translation without the original, 
or the original without the translation, is insufficient. -- Pelzer v. Benish, Sup. Ct. 
Wis., 30 N. W. Rep. 366. 


LIFE INSURANCE. —Insurable interest of nephew in life of aunt.— A nephew, 
has not, by force of the mere relationship existing between them, an insurable interest 
in the life of his aunt. — Appeal of Carson, Exr., Sup. Ct. Penn., 6 Atl. Rep. 213. 


2.——. Insurable interest at inception of policy and at maturity. — It is wholly 
unnecessary to prove an insurable interest in the life of the assured, at the maturity of 
the policy, if it was valid at its inception; and, in the absence of express stipulation to 
the contrary, the sum expressed on the face of the policy, is the measure of recovery. -- 
Ibid. 


3.-——. [Mutual benefit associations] - Renewal of lapsed certificate by credi- 
tor — Other debts — Rights as to proceeds. — If a certificate in a mutual benefit asso- 
ciation, in favor of a member’s wife, having lapsed, is renewed for the benefit of one of 
the husband’s creditors, in the latter’s name, and he thereafter pays the assessments 
thereon, and charges the payments to the debtor, the creditor will not be entitled to 
hold, from the proceeds of the certificate upon the member’s death, more than the 
amount of his debt, and the sums paid to keep up the certificate, although he has mean- 
while become the holder of other claims against the debtor. — Levy v. Taylor, Sup. Ct. 
Texas, 1S. W. Rep. 901. 


LIMITATION OF ACTION. ---Conditional new promise.— A promise to pay an 
outlawed debt when the promisor is able, is conditional, and, in the absence of proof of 
ability to pay, does not take the contract out of the statute. --Shaun vr. Hawkins, Sup. 
Ct. Tenn., 2S. W. Rep. 34. 


LIMITATION, see CONSTITUTIONAL Law. 
LIVE STOCK, see CARRIERS. 


MALICIOUS PROSECUTION.—[Arson}—Good faith of defendant— Ques- 
tion for jury -- Instructions. —In an action for malicious prosecution, the question 
of the good faith of the defendant is essentially a question for the jury; and in 
such a case, where the plaintiff has been arrested and imprisoned for incendiarism, it 
is not error for the court to instruct the jury that a belief by the defendantin the truth 
of the statements made to him by other persons, as to the origin of the fire, and a be- 
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MALICIOUS PROSECUTION — Continued. 
lief that the defendant was guilty of setting the fire, are essential elements of good 
faith and integrity on the part of the defendant. —Spear v. Hiles, Sup. Ct, Wis.,30N 
W. Rep. 506. 


2.$——. Malice — Excessive insurance. -- Malice in the institution of a criminal pro- 
ceeding tor incendiarism may exist in the absence of hatred or ill willin the prosecuting 
witness towards the accused; and where the buildings burned were insured fora large 
amount, and the person arrested claimed, in an action for malicious prosecution, that 
he had been prosecuted only because he had refused to give an excessive valuation of 
the contents of the buildings, it is not error to submit the question of malice to the 
jury. — Ibid. 


3. —. Damages — {Punitive} — Wealth of defendant.—In an action for malicious 
prosecution, where it appears that the defendant wantonly and maliciously caused the 
arrest of the plaintiff with intent to injure his feelings, and disgrace him in the estima- 
tion of the public, panitive damages will be awarded, as an admonition to the defendant 
and all other persons not to perpetrate similar wrongs, and such damages to be effect- 
ual must have some relation to the financial ability of the defendant. — Ibid. 


.—. Plaintiff and his wife, while in jail, kept separate. — The fact that the 
plaintiff, in an action for malicious prosecution, who was arrested along with his wife, 
and confined in jail, was, while in jail, kept separate from his wife, is a proper subject 
to be considered by the jury in assessing compensatory damages. — Ibid. 


5. ——. [Evidence] —General rumor as to guilt of plaintiff must be pleaded. — 
In an action for malicious prosecution for incendiarism, testimony tending to show 
that there was a general suspicion or rumor in the neighborhood after the fire and be- 
fore the arrest of the plaintiff, that he and his wife had set the fire, bears directly upon 
the question of probable cause, but is not admissible in evidence unless specially 
pleaded, — Ibid. 


5 ——. Good faith of district attorney. -- Where the good faith of the district attorney 
in instituting criminal proceedings against the plaintiff, in an action for malicious pro- 
secution, is not impugned, it is not error, in such a Case, to refuse to allow questions 
on his cross-examination by the defendant, as to whether he acted in good faith. -- 
Ibid, 


.-—. Res geste. — In an action for malicious prosecution, the fact that the sheriff re- 
ceived the custody of the plaintiff fromthe constable who had him in arrest, pertains 
to the res geste of the arrest, and proof of it is admissible in evidence. — J bid. 


5. ——. Excessive damages. — A verdict of $5,000 damages, in an action for malicious 
prosecution by a poor mechanic, earning $9 a week, against a rich manufacturer, will 
not be set aside as excessive, when the testimony tends to show that the prosecution 
was for incendiarism, and was malicious, and without probable cause, and that the 
plaintiff was greatly wronged, in that his reputation was wantonly assailed, and his 
rights entirely disregarded. -- bid. 


.—. [Probable cause— Arson—Principal and accessory — Rev. Stat. Wis., 
secs. 4613, 4614] — Wife arrested as accessory to crime of husband. -- Both 
at common law and under Rev. Stat. Wis., secs. 4613, 4614, the punishment of the prin- 
cipal felon and the accessory is the same, and in an action for malicious prosecution by 
a married woman who was arrested and imprisoned, along with her husband, for arson, 
if the defendant had probable cause to believe that the wife was an accessory before the 
fact, she cannot recover, notwithstanding she was prosecuted as a principal felon, and 
there was no probable cause to believe that she set the fire, or was present when it was 
set, — Spear v. Hiles, (2d Case), Sup. Ct. Wis., 30 N. W. Rep. 511. 

.—. [Probable cause]— Discretion of defendant in prosecuting. —The fact 
that the defendant in an action for malicious prosecution had suffered great 
pecuniary loss from the fire, for the setting of which he had caused the plaintiff to be 
arrested and imprisoned, and was so disturbed thereby that he could not draw his con- 
clusions with the same impartiality and absence of prejudice that a person entirely dis- 
interested would deliberately do, may be taken in consideration by the jury when 
passing upon the question of probable cause. — Ibid. 
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MALICIOUS PROSECUTION — Continued. 


DIGEST OF RECENT CASES. 7 


ll. —. Damages Expert testimony--Pregnant woman -- Defective child. — 


The deficiency in the nervous system of a child with which a woman who was wrong- 
fully imprisoned was quick at the time she was arrested, is not a proper element of 
damages in an action by the woman for malicious prosecution, and the testimony of a 
physician who attended the woman while in jail, and assisted at the delivery, but who 
had not seen the child for more than a year thereafter, is not competent to show that 
the neurasthenic condition of the child at that time was due to the nervous shock in- 
flicted upon the mother by the arrest and imprisonment. — /bid. 


2. —. Liability of voluntary association for. — Where a voluntary association, the 


MARRIED WOMAN, see GUARDIAN AND Wap». 
MARITIME CONTRACT, see ADMIRALTY. 


MASTER AND SERVANT. — Negligence — [Liability of master to serv- 


object of which is to assist in bringing thieves to justice, has caused a prosecution to 
be instituted against a man for stealing calves, the individual members of the associa- 
tion are not liable in an action for malicious prosecution brought by the man so in- 
dicted, although they voted for the prosecution, and contributed money, unless, in 


doing so, they acted with malice, and without probable cause. — Johnson v. Miller, Sup. 
Ct. lowa, 29 N. W. Rep. 743. 


MALPRACTICE. — General incompetency — When plaintiff cannot recover 
on ground of general incompetency. —In an action for damages against a physi- 
cian for malpractice in treating a fractured limb, where the declaration does not 
allege general incompetency in the defendant, the plaintiff cannot recover on that 
ground, but must show that the defendant did not properly exercise the skill which he 
in fact possessed, and itis error for the court to refuse to instruct the jury to that 
effect. — Mayo v. Wright, Sup. Ct. Mich., 20 N. W. Rep. 332. 
—. {Evidence — Experts] — Question to surgeon in regard to treatment. — 
The question put to a witness, ‘I ask you, as a surgeon, what you have to say of that 
kind of treatment,” was held unobjectionable; it not being necessary that the question 


should ask the witness’ opinion upon any particular part of the treatment, but simply 
whether the whole treatment was proper or improper. — /bid. 


ant|— Contributory negligence.— A servant is not necessarily chargeable with 
contributory negligence in remaining in a certain employment, although he may know 
that the appliances used are defective and insufficient, if the danger or risk is not such 
that, as a prudent man, he is bound not to assume them, and to refuse to continue in 
the service. — Thorpe v, Missouri Pac. Ry. Co., Sup. Ct. Mo., 2 8. W. Rep. 3. 


{Knowledge of defect} — Injuries of employee on railroads. — The 
assumption of risk only follows as a result of the servant’s remaining after knowledge 
of the defect, where he continues without objection, protest or complaint on his part; 
and there is no waiver by him of his objection to such defect, if there has been any 
notice given by him, however timid and hesitating, so longas it plainly conveys to the 
master the idea that a defect exists, and that the servant desires its removal. So held 
where the plaintiff, one of a crew of three men employed in switching and making up 
trains for defendant, was injured because the usual fourth man was not with said crew 


to convey to the engineer the signals properly given by plaintiff; complaint of the 
absence of such fourth man having been previously made by plaintiff to defendant. — 
Tdid. 


. UNegligence) — Duty to apprise servant as to dangerous character 
of peculiar machinery. —A master is liable in negligence where he does not inform 
his servant that certain peculiar machinery or apparatus to be used by him is neces- 
sarily dangerous, — Missouri Pac. R. Co. v. Callbreath, Sup. Ct. Texas, 22 Rep. 797. 


——. Servant assumes risks of employment. — An employee, who after hay- 


ing had an opportunity to become acquainted with the risks of his situation continues 
therein, assumes the risks as his own, and cannot recover if afterwards injured through 
exposure to them. — Brossman v. Lehigh Valley R. R. Co., Sup. Ct. Penn., 22 Rep. 792. 
VOL. XXI 12 


| 
— 
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MASTER AND SERVANT — Continued. 

5. —. —. [Railway companies) —Injury to brakeman from low bridge. — One 
of the risks inherent to the position of a freight brakeman in the employment of a rail. 
road company is that arising from the insufficient height of bridges over the railway, 
When, therefore, a person has been employed for a time long enough to become aware 
that there are bridges of insuflicient height extending over the road upon which he ig 
employed, and is afterwards injured through being struck by such a bridge, there cag 
be no recovery for the injury suffered by him. — Jbid. 


«. —. —. Liability of master to servant — Assumption of risk.—In an action 
for damages for injuries resulting in death, sustained by an employee in consequence of 
stepping upon certain uncovered couplings in defendant’s mill, where the evidence 
shows that deceased entered defendant’s service with knowledge and appreciation of 
the risk resulting from leaving the coupling uncovered, that he was foreman, familiar 
with the machinery, and capable of appreciating the consequences of leaving the 
couplings uncovered, — it will be held that he took upon himself the risk of injury, and 
an action for damages will not lie.—Shaw v. Sheldon, Ct. App. N. Y., 9 N. East. Rep. 
188. 


—. Instructions to jury.—In such a case, if it is proved that defendant's 
superintendent asked deceased if he wanted the couplings covered, and the latter de- 
clined the precaution, it shows defendant took on himself the risks of the omission and 
frees the employer from responsibility, and it is therefore error in the court below to 
charge the jury that it is a circumstance for them to consider upon the question of the 
assumption of consequent dangers by the deceased, — Ibid. 


a. —. —. [Railway company — Measure of damages]— Master not liable to 
injured servant for meals, nurses, etc. — Where an employee of a railway company 
was injured by an accident for which the company was responsible, it will not be liable 
for services and meals furnished nurses and others in attendance by the physician's 
orders, unless he was expressly authorized to make a contract for them, — Bushnell v, 
Chicago & N. W. Ry. Co., Sup. Ct. Iowa, 29 N. W. Rep. 753. 


*, —. —. [Railway company] —Stipulation against liability for injuries by 
other employees, void. — The liability of railroad companies for injuries caused to 
their servants by the carelessness of other employees, who are placed in authority ani 
control over them, is founded upon consideration of public policy, and it is not compe- 
tent for a railroad company to stipalate with its employees at the time, and as part of 
their contract of employment, that such liability shall not attach to it. — Lake Shore & 
M. S. Ry. Co. v. Spangler, Sup. Ct. Ohio, 8 N. East. Rep. 467. 


.—. [Railroad company] —Injury to brakeman by breaking of a common car 
coupling.—The mere failure of a railroad corporation to use on all its cars an im- 
proved coupling, known as the “ Potter draft-iron,” and the fact that a common coup- 
ling broke, does not show, or tend to show, negligence on the part of the company in 
the equipment of the train, or if so, it is not available in an action to recover damages 
for the death of a brakman who knew what couplings were used, and made no objec- 
tion. — Burns v. Chicago, M. & St. P. R. Co., Sup. Ct. Iowa, 30 N. W. Rep. 25. 


_—. Evidence of due care.— A brakeman on freight train was found dead on the 
track, having been thrown from the train apparently by the same separating and break- 
ingintwo. Abouta minute before that occurrence he was at his post, attending to his 
duties, and there was evidence that he was experienced, and a man of good habits. 
Held, that there was sufficient evidence of due care on his part to go to the jary.— 
Ibid. 


2, —. [Railway laborer] —Failure to supply suitable lodging — Suf- 
ficiency of complaint.—In an action by a laborer engaged in the construction of a 
road, against his employer, a railroad company, for damages for breach of contract, 
and negligence, in that defendant failed to supply him with good and suitable board and 
lodging, a complaint alleging that plaintiff‘ was compelled to sleep on the cold, wet, 
and frozen ground, without anything under him except damp branches of pine or spruce 
trees, and without sufficient blankets or bedclothes to cover him, and protect him from 
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MASTER AND SERVANT — Continued. 


the cold, whereby plaintiff was taken dangerously sick from such exposure,” is good 
upon demurrer, as the sickness referred is not too remote to support an action. — Clif- 
ford v. Denver, S. P. & P. R. Co., Sup. Ct. Col., 12 Pac. Rep. 219. 


|Negligence] — Servant injured on railway platform. — A., an employee in 
the shops of a railroad company, was accustomed to ride home from work upon a train 
composed of a“ gondola” car, tender, and engine; his usual seat being upon the back 
platform. He had been warned frequently that that place was dangerous, and re- 
quested to take a seat in the car. While sitting in his usual place, the train was run 
into by another train, and A. sustained injuries from which he died. Held, that his 
widow and children had no cause of action against the railroad company, because con- 


tributory negligence would be presumed from such facts. — Lehigh Val. R. Co. v. 
Greiner, Sup. Ct. Penn., 6 Atl. Rep. 246. 


= 


—. Petition of declaration must aver that the servant did not know the 
source of danger. — A., the owner and operator of a foundry, employed B. as a moul- 
der, along with other workmen, to carry molten iron in ladles, from what is called a 
“cupola,” to moulds in another part of the building. 


A passway or gangway leads from 
the cupola to the moulds, and over this gangway the workmen pass with their ladles 


filled with molten iron. Itis claimed that certain vessels for holding iron were along or 
upon the margin of the gangway, and that they, or the handles of them, extended into it 
some two or three feet; it being from six to ten feet wide. 


Bb. and another workman 
was passing in the same direction, over this gangway, carrying ladles full of metal from 


the cupola to the moulds, and B. was burned by metal spilled from one or both of the 
ladles. Held, in an action brought by B. against A. to recover damages for the injury, 
that it was essential to the sufficient statement of the alleged cause of action that it 
should have been stated that the alleged defective condition of the gangway was un- 
known to B.; and that, no such averment being contained in his petition, he was not 
entitled to recover in the action. Held, further, that this defect in the petition was not 
cured by the answer or the verdict. — Bogenschutz v. Smith, Ct. App. Ky., 1 SW. Rep. 
578. 


—. See NEGLIGENCE; RAILWAY COMPANY. 


MASSES, For the Dead. See CHARITIES AND CHARITABLE USES. 
MEMORANDUM, To Refresh Recollection. See EVIDENCE. 


MINES AND MINING CLAIMS. -— Failure to complete location — Interven- 

ing rights. —L., a prospector, who failed to follow up his discovery of mineral by any 
effort towards completing the statutory location of a mining claim, cannot, as against 
intervening rights, post his discovery notice four years afterwards, and have the in- 


ception of his claim date from the discovery. — Pelican & Dives Min. Co. v. Snodgrass, 
Sup. Ct. Col., 12 Pac, Rep. 206. 


(Estoppel] — Failure to communicate a discovered mistake.— The fact that 
L, and S, believed that S.’s claim covered the apex of the vein, and accordingly S. ob- 
tained a patent without opposition from L., imposed no duty on S., when he discovered 
that his claim did not cover the apex of the vein, to inform L. of the fact. — Ibid. 


i—. New location not relocation. — In this case a new location made by S, to cover 


the apex of the vein was not a relocation, since there had never been a location on the 
ground in controversy. — /bid. 


MISTAKE, see DEED; Equity. 


MORTGAGE — [Priority — Foreclosure] —For purchase-money.—A purchase- 

money’? mortgage, executed at the same time with the deed of purchase, either 
to the vendor or to a third person who advances the purchase-money paid to the 
vendor, take precedence of any other claim or lien arising through the mortgager. 
Consequently a purchaser at a foreclosure sale, under a power contained in the 


purchase-money mortgage takes title free of any such claims or liens. — Jacoby v. 
Crowe, Sup. Ct. Minn., 30 N. W. Rep. 441. 
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MORTGAGE — Continued. 

2.—. —. For purchase-money —To a third party advancing the money— 
Priority as to other incumbrances. — A purchase-money mortgage executed at the 
same time with the deed of purchase, either to the vendor or to a third party who 
advanced the purchase-money patd to the vendor, takes precedence of the lien of a 
prior judgment against the mortgager. — Stewart rv. Smith, Sup. Ct. Minn., 30 N, W, Rep, 
430, 


3. ——. —. What constitutes a purchase-money mortgage. is not necessary 
that the deed and the mortgage should be in fact executed at the same moment, or even 
on the same day, provided the execution of the two instruments constituted part of one 
continuous transaction, and was so intended, so that both should in equity be given a 
contemporaneous operation in order to promote the intention of the parties. — bid, 


4. —. [Waste and trover|—Mortgager cannot maintain trover for timber cut, 
etc.—A mortgager cannot maintain an action of trover against a mortgagee, or his 
assignee, in possession, after condition broken, for cutting and carrying away wood from 
the mortgaged premises. — Place r. Sawtell, Sup. Jud. Ct. Mass., 3 N. Eng. Rep, 88. 


MUNICIPAL BONDS.—(|Payment)|—Depreciated bonds—When illegal to 
issue at less than par— Rates for work cannot be raised so that payments 
in bonds will appear to be at par. — Where the board, the district bonds being below 
par, and it being illegal to pay at less than par, fixed the rates in the bills so as to raise 
the aggregate to a sum for which the bonds paid would be an equivalent to a payment 
for the work in cash, the court will not allow that to be done indirectly which cannot 
be done directly, and the payment of bonds will be taken as cash payment ofthe 
amount of their face value, on account. —Shipman v, District of Columbia, U. S. Sup. 
Ct., 7 Sup. Ct. Rep. 134. 


MUNICIPAL CORPORATIONS. —(Contracts-- Ultra vires) — Cancellation of 
contract — Return of consideration.— Where the consideration received by a cor- 
poration under an ultra vires contract can be restored, a court of equity will not relieve 
the corporation from the performance of the contract without a restoration by it of the 
consideration. — Turner r. Cruzen, Sup. Ct. lowa, 30 N. W. Rep. 483. 


. —. [Streets|—City may disturb water pipes in constructing sewers.—A 
water company laying its pipes in the streets of acity, under a contract with the city, 
does so subject to the right of the city to construct sewers in said streets whenever and 
wherever the public interest demands; and if, in consequence of the exercise of this 
right, the company is compelled to relay its pipes, it can maintain no claim therefor 
against the city, unless the action of the city is unreasonable or malicious. An allega- 
tion that the sewer might have occupied other space in the streetis not equivalent 
to an allegation that the city acted unreasonably or maliciously. — National Water- 
works Co. of New York r. City of Kansas, Cir, Ct. W. D. Mo., 28 Fed. Rep. 921. 


3. —. (Damages! — Assessment for street improvements — Jury to use their 
judgment and knowledge in connection with testimony. —In a trial de novo, on 
appeal from a verdict in proceedings to condemn land for the opening of a street, an in- 
struction of the court that the jury are not bound by the testimony of experts and others 
concerning the value of the land, but may apply their own judgment and knowledge 
in connection with the testimony does not permit the jury to disregard the testimony, 
and is therefore not erroneous. City of Kansas v. Hill, 80 Mo, 523, distinguished. 
Sherwood, J., dissents. — City of Kansas rv. Butterfield, Sup. Ct. Mo., 1S. W. Rep. 831. 


4. —. Evidence — Relevancy — {Negligence — Highway|— Plaintiff a reckless 
rider. —It can not be shown in an action of negligence to recover against a city because 
of adefective highway that the plaintiff was a careless and reckless rider.— Brennan ¢. 
Town of Friendship, Sup. Ct. Wis., 22 Rep. 798. 


5. —. —. Riding ata high rate of speed.—A recovery for an injury by reason of & 
defect in the highway cannot be defeated by proof only that the plaintiff rode at ahigh 
rate of speed. His riding at great speed and in a careless manner is for the jury to 
consider in finding their verdict; they must determine whether he used due care in 
traveling over the road at this point.— Ibid. 


— 
2 


DIGEST OF RECENT CASES. 181 


MUNICIPAL CORPORATIONS — Continued. 

6.—. —. [Negligence — Highway] -— Diligence required by officers.—Where 
there are known causes in operation likely to produce a defect in a way, the diligence 
required by the officers of a town or city in watching the way, and guarding against 
defects, is greater than might be sufficient under other circumstances; and where, 
therefore a defect is produced by some known permanent cause, as by a water conduc- 
tor upon a building adjacent to a sidewalk which empties its water upon the sidewalk, 
and which has been there for a long time, the existence of such cause may properly be 
considered by the jury in determining whether the officers of a city might have had 
notice of the defect by the exercise of proper care.— Olson v. City of Worcester, Sup. 
Jud. Ct. Mass., 3 N, Eng. Rep, 77. 

7. —. [Police department] — Branch of city government.— Statutes empowering a 
city to appoint police officers, establishing a board of police commissioners, and declar- 
ing the officers to be officers of the city, and to be so recognized by the courts having 
jurisdiction of offenses against the laws of the State, or against the ordinances of the 
city, make the police department a branch of the city government.— Carrington v. St. 
Louis, Sup. Ct. Mo., 22 Rep., 755. 


& —-. —. |Negligence]— Of policeman.—<A city is liable for the negligence of a 
policeman in and about its police property, as a station house, as a private person is 
liable.— Jbid. 


9. —. [Police regulations —Street parades]— Ordinance prohibiting street 
parades except with consent of mayor or common council, unreasonable. —A 
city ordinance providing that “no person or persons, associations or organizations, 
shall march, parade, ride, or drive in or upon or through the public streets of the city 
of Grand Rapids, with musical instruments, banners, flags, torches, flambeaux, or 
while singing or shouting, without first having obtained the consent of the mayor or 
common council of said city’ — is unreasonable and invalid because it suppresses what 
is, in general, perfectly lawful, and leaves the power of permitting or restraining pro - 
cessions to an unregulated, official discretion. — Frazer’s Case, Sup. Ct. Mich., 30 N. W. 
Rep. 72. 

10. —. [Powers —Lamp districts] — Delegation of powers to a committee of 
the city council. — The city charter authorized the city council, by ordinances, “ to 
erect lamps, and to provide for lighting of the city,” and “to create, alter and extend 
lamp districts.” Held, that the power so conferred requires the exercise of judgment 
and discretion, and cannot be delegated to a committee of the council, so that the de- 
termination of the committee will be final, either to establish new lamps, or discon- 
tinue those already established. Mitchell, J., dissenting. —Minneapolis Gas-Light Co. 
v. City of Minneapolis, Sup. Ct, Minn., 30 N. W. Rep. 450. 


ll. —. [Township bonds)—Bona fide holder — Recitals — Estoppel — Illinois 
act of March 30, 1869, sec. 6.— The supervisor and the town clerk of the town of 
Oregon, Llinois, under section 6 of the act of March 30, 1869, providing for the issuance 
of bonds, etc., in aid of the Ogle and Carroll County Railroad Company, by towns and 
villages along its route, are the officers to sign the bonds and the “ corporate authori- 
ties’’ to act for the town in issuing them to the company, and are the persons intrusted 
with the duty of deciding, before issuing the bonds, whether the conditions determined 
at the election authorizing the issue existed. Having certified to that effect in the 
bonds, the town is estopped from asserting as against a bona fide holder, that the condi- 
tions prescribed by the popular vote were not complied with. — Town of Oregon v. Jen- 
nings, Sup. Ct. U. S., 7 Sup. Ct. Rep. 124. 


lt. —. Election to vote on bonds.— The effect of section 6, Illinois act of March 30, 
1869, that the election to pass upon the issuance of bonds, etc., in aid of the Ogle and 
Carro!l County Railroad Company, by towns along its route, should “ be held and con- 

ducted, and return thereof made, as is provided by law,” is that the election in the town 

of Oregon could properly be conducted in the manner prescribed by law for the election 
in towns of town officers, viz.: by a moderator and the town clerk, the town clerk hav- 
ing given, as required by the act, the prior notice of the election, and the return of the 
election being filed in the office of the town clerk, and the two officers being paid by 
the town. — Jbid. 
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MUNICIPAL CORPORATION — Continued. 
13. —. Vacancies in town offices— Appointing board —1 Gross, St. Ill. (34 

ed.) 1869, ch. 1034, art. 7, secs. 1,2, pp. 750, 751. — The officers of a town organ. 
ized under the Illinois township organization law are one supervisor, two justices of 
the peace, and one town clerk; and where the supervisor has resigned December 30, 
1870, and one of the justices March 2, 1871, his successor not being elected until April 4, 
1871, there ison April 3d, a “ vacancy” in the office of supervisor, for the purpose of 
filling it under sec. 1, 1 Gross St. (3d ed.) 1869, ch. 103d, art. 7, pp. 750, 751, and a vacancy 
in the office of the retiring justice, for the purpose of the town clerk and the other jus- 


tice, as the remaining officers of the appointing board, to appoint a supervisor under 
section 2 of the same act. — /bid. 


l4. —-. Action on bonds— Fraud—1 Gross, St. Ill. (8d ed.) 1869, ch. 73, sec. 

11, p. 462. — The fraud or circumvention intended by the eleventh section of the llli- 
nois statute (1 Gross St. [3d ed.] 1869, ch. 73, p. 462), is not that which goes merely to the 
consideration of the instrument, but it must go to the execution or making, and there 
must be a trick or device by which one kind of instrument is signed in the belief that 
itis of another kind, or the amount or nature or terms of the instrument must be mis- 


represented to the signer. Query, as to the application of this statute to town bonds 
and their coupons. — Jbid. 


MURDER, see CRIMINAL PROCEDURE. 


MUTUAL BENEFIT SOCIETIES. —([By-laws| — Validity of by-law empower- 
ing committee to determine when member is sick.—A by-law of a mutual 
benefit and co-operative insurance society which invests a committeee with authority 
to determine whether a member, claiming to be sick, is entitled to the benefit provided 
for in the by-law, is valid and reasonable, and, where a member applies to the society 
for aid, the decision of the committee is final. — Van Poucke rv. Netherland St. Vincent 
de Paul Soc., Sup. Ct. Mich., 29 N. W. Rep. 863. 

—. See LIFE INSURANCE. 


NATIONAL BANKS, see CORPORATIONS. 


NEGLIGENCE. — [Personal injuries} — Rule in admiralty — Apportionment 
of damages.—In suits in admiralty for personal injuries, contributory negligence on 
the part of the libelant is not a bar to his recovery. The admiralty rule, apportioning 
damages when both parties are at fault, extends to all cases of maritime tort occasioned 
by concurring negligence.— Curry v. The Max Morris, U. 8, Cir. Ct. S. D. N. Y., 28 Fed. 
Rep. 881. 


2.——. [Parent and child — Imputed negligence] — Negligence of parents ex- 
posing child no bar to action by child.—A., a child of four years, had been sent 
by her parents on an errand, and, in crossing the tracks of a railway company, was 
injured by a passing street car. Aeld, that if the agent of the defendant, discharging 
his duties carefully, could have avoided injuring the child, no amount of negligence by 
the child’s parents is a defense to an action brought on behalf of the child, though a 
different question would be presented were the suit brought by the child’s parents. — 
Erie City Pass. Ry. Co. rv. Schuster, Sup. Ct. Penn., 6 Atl. Rep. 269. 


3. —. [Pleading —Evidence]—Averment of injuries will let in what evi- 
dence. — In an action for an injury to the person, an allegation that plaintiff, by reason 
thereof, has been and is sick, lame, and sore, and unfitted for manual labor, and has 
suffered great pain of body and mind, is sufficient to admit evidence that the injury 
caused “ nervous prostration,” “ spinal irritation,” and “ torpidity of the liver.”— Bab- 
cock v, St. Paul, M. & M. Ry. Co., Sup. Ct. Minn. 449. 


4.—. [Railway accident]— Evidence of condition of track admissible, when — 
Evidence —(Railroad accident]— Defect in road.—In an action against a railroad 
corporation for personal injuries, there being evidence tending to show that the accident 
was caused by a worn-out rail, evidence as to the condition of the track, and that the 
rails had been in use a great many years is admissible as tending to show that a wora- 
out-rail was the cause of the accident, and that defendant had neglected to repair the 

defect. — Vicksburg & M. R. Co., v. Putnam, Sup. Ct. U. 8., 7 Sup. Ct. Rep. 1. 
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NBGLIGENCE — Continued. 
6, —. [Railway crossings|— Duty of traveler and railway company at high- 
way crossings. —It is the duty of a railroad company, in the running of its trains, to 
exercise care according to the circumstances; and, where the railroad track crosses a 
much traveled street or highway, the company, as well as the public, is bound to exer- 
cise a degree of care reasonably commensurate with the danger. It is the duty of the 
company, on the one hand, to give some sufficient notice of the train’s approach, and to 
moderate the speed of the train to such rate as, under the circumstances, is reasonably 
consistent with the public safety. On the other hand, it is the imperative duty of the 
traveler to stop, look, and listen for approaching trains before attempting to pass over. 
If he neglects this legal duty, or knowingly attempts to cross in front of a rapidly mov- 
ing train, he takes his life in his own hands, and assumes the risk of personal injury. — 
Lehigh Val. R. Co. v. Brandtmaier, Sup. Ct. Penn., 6 Atl, Rep. 238. 


6.—. ——. Negative testimony as to absence of signals, etc., no ground for 
nonsuit. — Where, in an action against a railroad company to recover for the death of 
plaintiff’s intestate, who was run over by atrain of freight cars, which were backing 
over a street crossing after dark, it was claimed by defendant, and testified to by its 
witnesses, that the bell was rung from the front of the train, and a switchman with a 
light guarded the crossing; but several witnesses testified for plaintiff that they saw 
the train cross the street, but did not see a light displayed on the crossing, or near the 
end of the train, although they could have seen it if there had been one, and other 
witnesses, although several hundred feet away, testified that they did not hear a bell 
rung; and the testimony of the train hands was lacking in precision as to just where the 
switchman was with the light when the train crossed the street, and was confused and 
contradictory as to the management of the train; and other evidence tended to support 
plaintiff’s theory: held, that a verdict for defendant should not have been ordered by 
the trial judge. — Hoye v. Chicago & N. W. Ry. Co., Sup. Ct. Wis., 29 N. W. Rep. 646. 


1.—. [Presumption]—Looking and listening for train.— Although plaintiffs 
intestate, who was killed at a railroad crossing, must have known of the crossing, yet it 
eannot be conclusively presumed, from the fact of the accident, that she failed to look 
and listen as she should have done before attempting to cross, and so was guilty of con- 
tributory negligence. — Jbid. 


% —. [Evidence]—Admissibility to show absence of fagman at crossing. — 
Although there is no statute or ordinance upon the subject, the absence of a flagman at 
a railroad crossing may be shown in evidence, in an action to recover for an injury 
received at the crossing after dark, to be considered by the jury, in connection with ail 
the circumstances of the case, upon the question of defendant’s prudence or negligence 
in running a train at the time and place in question. —Jbid. 


—. See CARRIERS; COLLISION; MUNICIPAL CORPORATIONS; REDEMPTION; SEAMEN. 


NEGOTIABLE INSTRUMENT. -—[Bill of exchange) —‘Acceptance by agent of 
corporation.--The drawee of a bill of exchange, drawn by the “ Kanawha & Ohio 
Coal Co.,” was described in the bill as “John A. Robinson, Agt.,” and it was 
accepted by him as “ John A. Robinson, Agent K. & O.C. Co.” Held, that the accept- 
ance so made was the personal obligation of John A. Robinson, and that in a 
suit upon the acceptance by an indorsee against him parol evidence was not admissible, 
in the absence of fraud, accident or mistake, to show that the defendant so accepted 
the bill intending to bind the drawer as his principal, and that this fact was known to 
the plaintiff at the time it became the owner and holder of it.—- Robinson v. Kanawha 

Valley Bank, Sup. Ct. Ohio, 36 Alb. L. J. 450. 


NEGOTIABILITY, see BILLS AND NOTES. 
NONSUIT, see FIRE INSURANCE. 
NOTICE, see VENDOR AND VENDEE. 
NUISANCE, see INJUNCTION; INSURANCE. 


OBSTRUCTION, see Wars. 
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OFFICE AND OFFICERS. — Section 3, Art. 15, Const. Ore. — Requirement of 

oath of office—Water-works committee not officers. —In an act providing for 
water-works for a city, and that certain persons shall be the “ water committee” to 
purchase the plant and issue the bonds, the absence of a provision requiring them to 
take an official oath under section 3, art. 15,Const. Ore., which declares that “ every 
person elected or appointed to any office under the constitution shall, before entering 
upon the duties thereof, take an oath or affirmation to support the constitution of the 
United States, and of this State, and also an oath of office,” does not render the act un- 


constitutional, the committee not being “ officers under the constitution.” — David », 
City of Portland, Sup. Ct. Oregon, 12 Pac. Rep. 174. 


2.——. Section 2, Art. 15, Const. Ore.— Official term limited to four years— 

Water commissioners not officers. — The act placed the management of the water. 
works in the hands of a water commission, whose term of office was ten years. Held, 
that the commissioners were not officers, but agents, of the corporation, and therefore 
the act was not unconstitutional, and within the inhibition of section 2, art. 15, Const, 
Ore., providing that “ the legislative assembly shall not create any office the term of 
which shall be longer than four years.” — Jbid. 


—-. Legislative control of municipal corporations — Appointment of water 
commission. —Such a commission is not of so local a character that the legislature 
has no authority to elect or aypoint it, and it is not a valid objection to the act that the 
commission is to be selected by the committee from their own number, and vacancies to 
be filled by appointment of the governor. In the absence of constitutional restrictions, 
the power of the legislature over municipal corporations, except so far as they are en- 
dowed with the rights incident to private corporations, is practically unlimited. — Ibid. 


OPINION, see EVIDENCE. 


PARENT AND CHILD.—(Husband and wife]— Support of child. — Under the 
statute both parents are bound to contribute to the support of their children; and whea 
such duty has been performed by the wife alone, no promise can be inferred that the 
husband shall reimburse her therefor, although he has without cause abandoned her 
and her child. —Johnson vc. Barnes, Sap. Ct. Iowa, 34 Alb. L. J, 451. 

See NEGLIGENCE. 


PARTIES. — {Corporations — Stockholders— Trust funds—Equity] — Parties to 
bill in equity to enforce subscription to capital stock. — The unpaid subscrip- 
tions to the capital stock of a corporation are a trust fund for the benefit of its creditors, 
and, in seeking to enforce such trust by a proceeding in equity, it is not a fatal defect 
in the bill that all the creditors are not plaintiffs and all the stockholders are not made 
defendants. — Appeal of Cornell, Sup, Ct. Penn., 6 Atl. Rep. 258. 


PARTNERSHIP.—[Agents)— What constitutes— Share of profits in lieu of 
salary. —A., having employed B. for a considerable time as his agent, on a salary, to 
carry on the business of buying and selling cattle, terminated the engagement. At B.'s 
request he agreed as follows: To advance to B. a sum of money to be used by him to 
buy cattle, keep and take care of them, and sell them in the spring or earlier; the 
expenses of buying, keeping and selling to be paid out of the money, and onsale 
of the cattle, A. to receive back from the proceeds the sum advanced by him, 
and the net profits, if any, to be divided equally between them; and if the proceeds 
should not amount to the sum advanced, after deducting the amounts paid and 
expenses of keeping, then A. to receive all of the proceeds and B. nothing. It 
was further understood that B. was to receive one-half of the net profits, as aforesaid, 
for his services in managing said business,in lieu of the salary he received, under 
the prior contract. B. was not to share in any possible loss beyond his services and 
labor. The cattle, when bought, were to be put by B. in a brand which A. believed te 
be recorded in nis own name, and B. was to use his discretion in the business, except 
that A. gave certain limitation of prices for buying and selling. There was no agree- 
ment or instructions in whose name the business should be carried on. The agreement 
was verbal, and acted on by both parties. A. did not intend or believe he was entering 
into partnership with B. Held, there was no partnership between A. and B. as to third 
parties. — Buzard r. First Nat. Bank, Sup. Ct. Texas, 2 8. W. Rep. 54. 
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PASSAGE OF LAWS, see CONSTITUTIONAL Law. 
PASSENGERS, see CARRIERS. 


PATENTS.— [Infringement] — Injunction pending issue — Where a patent has been 
apphed for on an invention, the court has jurisdiction to grant an injunction to restrain 


its infringement pending the hearing. — Bubler v. Ball, U. 8. Cir. Ct. N. D. Ohio, 28 Fed. 
Rep. 754. 


PATENTS, see PUBLIC LANDs. 


PAYMENT. —([Presumption]— Possession of note and contract.—Plaintiff 
sold a piano to defendant on a contract, taking her promissory notes for the unpaid 
purchase price, stipulating that the title was to remain in him until the notes were 
paid. The defendant’s husband obtained the notes and contract from the attorney 
who held them for collection, and delivered them to his wife, informing her he had paid 
them, and receiving in consideration the release of a debt he owed her. The plaintiff, 
not having received the proceeds of the notes, brought this action of replevin. Held, 
the production of the notes and contract by the defendant raised the presumption of 
their release and discharge according to their tenor, and was a good defense; and 
proof that they were received from the attorney, and the proceeds not received by 
plaintiff, did not rebut the presumption, or amount to proof of non-payment. — Hol- 
lenburg v. Lane, Sup. Ct. Ark., 1 N. W. Rep. 687. 


—. See MUNICIPAL Bonbs. 
PENSION, see EVIDENCE. 
PERFORMANCE, see ConTRACT. 
PETITION, see MALPRACTICE; PLEADING. 
PHYSICIAN, sce MALPRACTICE. 


PHYSICIAN, Memorandum of. See EVIDENCE. 
PHYSICIAN AND PATIENT, see EVIDENCE. 


PLEADING. — Contributory negligence— Matter of defense. — Contributory 
negligence is to be pleaded by way of defense, not to be negatived by plaintiff's plead - 
ing.— Thorpe r. Missouri Pac. Ry. Co., Sup. Ct. Mo., 2S. W. Rep. 3. 


[Petition] —- Omission to state court and venue fatal.— A paper denomi- 

nated a “synopsis of petition,” entitled “ L. P. Garretson v. Hays Bros.,” but not coa- 
taining the name of any court or county, and not directed to be filed as a paper in any 

, particular court, handed to the clerk by an unknown veiled woman, with the fee for 
filing, and filed by the clerk, is not sufficient to invoke the jurisdiction of the court, not 
being deemed a petition. — Garretson v. Hays Bros., Sup. Ct. Lowa, 29 N. W. Rep. 786. 


—. See FOREIGN JUDGMENT; LIBEL AND SLANDER; MUNICIPAL CORPORATIONS; NEG- 
LIGENCE; ASSIGNMENT FOR CREDITORS. 


POLICE REGULATIONS, see MUNICIPAL CORPORATIONS. 
PRESCRIPTION, see EASEMENT. 

PRESUMPTION, see GARNISHMENT; PAYMENT. 
PRINCIPAL AND ACCESSORY, see MALicious PROSECUTION. 
PRIORITY, see MORTGAGE; ASSIGNMENT FOR CREDITORS. 

PRIVATE WAY, see INJUNCTION. 

PRIVILEGED COMMUNICATION, see WITNESS. 

PROBABLE CAUSE, see MALICIOUS PROSECUTION. 

PROHIBITION, see JURISDICTION. 

PROMISSORY NOTES, see DEBTOR AND CREDITOR; BILLS AND NoTss. 
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PUBLIC LANDS.—Grant of 1864 to Northern Pacific Railroad Company — 
Indian title.—The grant by the act of Congress of July 2, 1864, to the Northern Pacific 
Railroad Company, of lands to which the Indian title had not been extinguished, oper- 
ated to convey the fee to the company, subject to the right of occupancy by the Indians,— 
Buttz v. Northern Pac. R. Co., Sup. Ct. U. S., 7 Sup. Ct. Rep. 100, 


3. —. Extinguishment of Indian title.— The manner, time and conditions of extin- 
guishing such right of occupancy were exclusively matters for the consideration of the 
government, and could not be interfered with, nor putin contest by private parties.— 
Ibid. 

3. ——. Relinquishment of Sisseton and Wahpeton bands of Sioux Indians.— 
The agreement of the Sisseton and Wahpeton bands of Dakota or Sioux Indians for the 
relinquishment of their title was accepted on the part of the United States, when it was 
approved by the secretary of the interior, on the nineteenth of June, 1873. That 
agreement stipulating to be binding from its date, May 19, 1873, and the indians having 
retired from the lands to their reservations the relinquishment vf their title, so far as 
the United States are concerned, held to have then taken place.— J bid. 


- —. Right to pre-empt railroad lands.— Upon the detinite location of the line of the 
railroad on the twenty-sixth of May, 1873, the right of the company, freed from any in- 
cumbrance of the Indian title, immediately attached to the alternate sections; and no 

pre-emptive right could be initiated to the land, so long as the Indian title was unex- 

tinguished.— Jbid. 


5. ——. Withdrawal of odd sections from sale.— When the general route of the road 
provided for in section 6, of the act of July 2, 1864, was fixed, and information thereof 
was given to the land department by the filing of a map thereof with the secretary of 
the interior, the statute withdrew from sale or pre-emption the odd sections to the ex- 
tent of forty miles on each side thereof; and, by way of precautionary notice to the 
public, an éxecutive withdrawal was a wise exercise of authority. — Jbid. 


6. ——. General route — When fixed. — The general route may be considered as fixed 
when its general course and direction are determined, after an actual examination of 
the country, or from a knowledge of it, and it is designated by a line on a map, showing 
the general features of the adjacent country, and the places through or by which it will 
pass, — Ibid. 


7.——. Effect of section 3 of act of Congress of 1864. — That part of section 3, of 
said act which excepts from the grant lands reserved, sold, granted, or otherwise ap- 
propriated, and to which a pre-emption and other rights and claims have not attached, 
when a map of definite location has been filed, does not include the Indian right of 
eccupancy within such “other rights and claims;” nor does it include pre-emptions, 
where the sixth section declares that the land shall not be subject to pre-emption.— 
Ibid. 


%. —. [Patent] — Bona fide purchasers from patentee. —A purchaser in good faith 
for a valuable consideration from a patentee of United States lands, without notice of 
the adverse claims, is entitled to rely on the record; and the patent, if valid on its face, 
will not be vacated as to him, for matters dehors the record. — United States v. Minor, 

U.S. Cir. Ct. N. D. Cal., 29 Fed. Rep. 134. 


PUBLIC POLICY, see Conrracr. 
RAILWAY ACCIDENT, see NEGLIGENCE. 


RAILWAY COMPANIES.—[(Eminent domain]— But one recovery allowed 
for all damages present and prospective. — There should be but one response im 
damages on the part of a railroad company for land taken or injured by it under the law 
of eminent domain, and where the original owner of property claim to have been dam- 
aged by smoke and cinders of the railroad could have sued and recovered for the depre- 
siation of the value of the property caused thereby, the right of action is in him for 4 
recovery of all damages that have been or may be caused by the operation of the road, 
and there is no right of recovery in his alienee, who bought the property after the rail- 
road had been constructed. — Chicago & E. I. R. Co. v. Loeb, Sup. Ct. Il, 8 N, East. 

Rep. 460. 


Ral 
2.- 
| 
RE 
RE 
RE 
RE 
RE 


DIGEST OF RECENT CASES. 187 


RAILWAY COMPANIES — Continued. 

9. —. [Easement — Trespass) — Cutting and carrying away grass on right of 
way. — The owner of the fee cannot maintain trespass against a section mar on a rail- 
road for cutting and carrying away the hay and grass growing within the lines of the 
location, under instructions from the general manager and roadmaster to cut and burn 
the bushes, grass, and rubbish within his section. — Hayden v. Skillings, Sup. Jud. Ct. 
Me., 3 N. Eng. Rep. 174. 


4.—. [Reorganization] — New railroad company taking rights and liabilities 
of old. — Where plaintiff bas accepted aconveyance of lands,in payment of bonds 
secured by mortgages of the lands and franchises of a railroad company, and its entire 
property has passed to defendant company under a decree of foreclosore of the mort- 
gages, in which decree it is declared that the defendant company “is a new company 
formed * * * for the benefit of all parties concerned in” the former company, 
“whether as stockholders, bondholders, or creditors,’ it being expressly provided 
that “ this decree shall not absoJutely bar, foreclose or cut off any of the indebtedness 
aforesaid, but that the holders thereof shall be entitled to have and receive of ’’ defend- 
ant company stock according to other provisions of the decree, defendant is liable on 
the covenant of warranty in plaintiff’s deed. — Wood v. Dubuque & S. C. R. Co., Cir. Ct. 
N. D. Iowa, E. D. 910. 


—. See CARRIERS; MASTER AND SERVANT; NEGLIGENCE; RECEIVERS; WATER AND 
WATER-COURSE; CONSTITUTIONAL LAW. 


RAILWAY CROSSINGS, see NEGLIGENCE. 
RAILWAY LABORER, see MASTER AND SERVANT. 


RECEIVERS. — [Railway companies — Priorities} — Objection by mortgagee to 
giving priority for supplies previously furnished. —If in foreclosure proceed- 
ings against a railroad, an order appointing a receiver directs him, in effect to main- 

, tain, keep in repair, and operate the railroad, and to pay the necessary expenses of so 
doing, a mortgagee who is made a defendant in the suit, and who is not shown to have 
acquiesced in the appointment of the receiver, can object to an order giving debts con- 
tracted by the receiver for supplies priority over its mortgage, although the plaintiff 
mortgagee may be estopped from doing so by having applied for the appointment of the 
receiver. — Metropolitan Trust Co. v. Tonawanda Val. & C. R. Co., Ct. App. N. Y., §N. 
Bast. Kep. 488. 


RECORD, see CRIMINAL PROCEEDINGS. 


REDEMPTION. — [Negligence] — Redemption prevented by party being misled 
by the wrongful act of another. — When it appears that a party, by the wrongful 
act of another, was misled as to the length of time within which she might redeem a 
piece of property, held, that the jury could not find that this was the cause of her fail- 
ure to redeem, without some evidence tending to show that she could not, with reason- 
able effort after the discovery of the error, have redeemed within the time allowed. — 
Roberts v. Leon Loan & Abstract Co., Sup. Ct. lowa, 29 N. W. Rep. 776. 


REGISTRATION, see VENDOR AND VENDEE. 
RELEVANCY, see EVIDENCE; CRIMINAL PROCEDURE; MUNICIPAL CORPORATIONS, 


RELIGIOUS SOCIETIES. —Church property belongs to adherents of the old 
faith. —The church property belongs to that portion of the congregation which adheres 
to the old doctrines. Those who secede therefrom, by doing so part with their interest 
in the church property. — Fernstler v. Seibert, Sup. Ct. Penn, 6 Atl. Rep. 165. 


RE-LOCATION, see Wars. 


REMOVAL OF CAUSE. —(Co-conspirators] —Severance as ground of re- 
moval.—In a suit to quiet title against several defendants some of whom are citizens 
of the same State with complainants, charging defendants to be co-conspirators in a 
scheme to raise a cloud on complainants’ title and to defraud them out of their prop- 
erty, one of the defendants cannot segregate himself from the others, and thus entitle 
himself to a removal of the case to the United States court, by denying any joint inter- 
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REMOVAL OF CAUSE— Continued. 
est or liability, and setting up in his petition for removal a case inconsistent with the 
allegations of the bill. — Little r. Giles, Sup. Ct. U. S., 7 Sup. Ct. Rep. 32. 


2. ——. Collusive conveyance to give jurisdiction. — Supp. Rev. St. U. 8. 175.— 
Where a firm of attorneys, who had received a deed to certain valuable property 
from parties desiring to contest the title of other claimants thereto, in turn conveyed 
the same to the father-in-law of one of the members of the firm, a poor farmer living in 
another State who knew nothing about the property, and who afterwards, as de- 
fendant in a suit to quiet title to it, had the cause removed to the United States court, 
on the ground of his citizenship in such other State, and it appeared, upon all the eyi- 
dence, that the conveyance was made to him collusively, for the mere purpose of 
giving the United States Circuit Court jurisdiction, held, that the court should refuse to 
entertain jurisdiction under the act of 1875 (Supp. Rey. St. U.S. 175) authorizing the 
dismissal or removal of cases not really and substantially involving a dispute or con- 
troversy properly within the jurisdiction of said court. — / bid. 


REORGANIZATION, see RalLway COMPANIES. 
REPUTATION, see EVIDENCE. 

REVERSION, see DEED. 

REVOCATION, see WILLS. 


SALE, — [Conditional lease)— When construed as a chattel mortgage.— When 
personal property is sold with the reservation that the title shall not pass before pay- 
ment in full of the price, but with an agreement that the seller shall take the property 
on default, and apply the proceeds of the sale to the payment of the unpaid purchase- 
money, the transaction is a sale and not a lease, and the lien of the seller is that of a 
chattel mortgage, which must be recorded to bind a purchaser in good faith from the 
buyer. — Barney & Smith Mfg. Co. r. Hart, Ct. App. Ky., 22 Rep. 782. 


2.—. [Conditional| — Right of purchaser from vendee. — In the absence of fraud, 


an agreement for a conditional sale is good and valid, as well against third persons as 
against the parties to the transaction. A bailee of personal property cannot convey 
the title, or subject it to execution for his own debts, until the condition on which the 
agreement to sell was made has been performed. -—- Harkness v. Russell & Co., Sup. Ct. 
U.8., 7 Sup. Ct. Rep. 51. 


3. ——. Entire or divisible contragt. — Where a quantity of iron is sold to arrive in twe 
parcels at two different dates, and payment is to be made on arrival by a time note,a 
failure to deliver both parcels in due time will support a rescission of the entire con- 
tract. — Pope v. Porter, Ct. App. N. Y., 22 Rep. 790. 


SEAMEN. -- (Contract —Negligence}— Action by seamen against owners of 
English ship for breach of contract in failing to supply antiscorbutics, 
whereby seamen became sick. — Under existing statutes the owners of an English 
ship, with whom the plaintiffs have signed “regular English articles,” in which it is 
agreed that the plaintiffs shall be provided with a certain quantity of lime and lemon 
juice, or other antiscorbutics, during the voyage, are obliged to furnish and supply the 
plaintiffs with regular and wholesome provisions, and with lime and lemon juice for the 
voyage; and where the master of the vessel has failed to furnish such supplies, the 
owners of the vessel are liable for the master’s default. -- Baxter v. Doe, Sup. Jud. Ct. 
Mass., 8 N. East. Rep. 415. 


2. —-. Evidence in such action of similar sickness of other members of the 
crew. --And in an action against the owners by the plaintiffs for damages for sickness 
caused by the failure to supply proper provisions and lime and lemon juice, it is compe- 
tent for the plaintiffs to show that there was a sickness, similar to their own, of other 
members of the crew at the same time that the plaintiffs were sick. — /bid. 


SEPARATE ESTATE, see HUSBAND AND WIFE. 


SHERIFF. — Levy on exempt property — Fraudulent concealment of property — 
Liability under section 34, Gen. Stats. Colo., page 602. — If a judgment debtor 
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— Continued. 
having two wagons, one of which he is entitled to exempt from execution, conceals one 
and claims the other as exempt, his selection and claim of the other is fraudulent, and 
a levy thereon by the sheriff is no ground for recovery under section 34, Gen. Stats. 
Colo., p. 602, making an officer who levies on exempt property liable in three times 
the value of the property. — Yates v. Grausbury, Sup. Ct. Colorado, 12 Pac. Rep. 206. 


SHERIFF'S RETURN, see EXECUTION. 


SHIPS AND SHIPPING. — Duty of master not to take average bond after ad- 
justment of loss-—- Form of average bond. — The question whether tender of an 
average bond, reciting that the owners Claim that certain losses and expenses had been 
incurred which might constitute a general average, is sufficient to entitle consignees to 
a delivery of the goods from the master, cannot be decided (there being no contention 
but that the losses and expenses made a case of general average) after the adjustment 
has been made, there being no obligation on the master then to accept any bond. — The 
Water Witch's Cargo, U. S. Dist. Ct. D. Mass., 29 Fed. Rep. 159. 


SPECIFIC PERFORMANCE. —[Assignment]— Contract to convey lands — 
Purchaser of contract may sue in his own name. — The assignee of a contract to 
convey lands has a right to bring suit in his own name for the specific performance of 
the contract. — Weis v. Mayer, Sup. Ct. Ark., 1 N. W. Rep. 679. 


—. See EQUITY JURISDICTION. 
SPECIAL INTERROGATORIES, see TRIALS. 
STALE COUNTS, see INDIANS. 

STATION AGENT, see CARRIER. 


STATUTE OF FRAUDS. — Promise to pay debt of another.— A verbal promise 
or agreement to pay the debts contracted by a railroad company and its contractors in 
constructing a part of the road, in consideration of the cancellation of the original con- 
tract, and the letting to the promisors of a new contract for the construction, is a new 
and original undertaking upon a valid consideration, passing at the time, and is not 
within the statute of frauds. — Lookout Mountain R. Co. v. Houston, Sup. Ct. Tenn., 2 8. 
W. Rep. 36. 


STATUTE OF LIMITATIONS.—Begins to run, when— Action to set aside 
conveyance as fraudulent.—In an action to set aside a deed as being without a 
valuable consideration, and fraudulent as to creditors, the Kentucky statute of limita- 
tions (section 6, art. 4, ch. 71, Gen. Stat.) begins to run from the time of making the con- 
tract or the perpetration of the fraud.— Dorsey v. Phillips, Ct. App. Ky., 1 S. W. Rep. 

667. 


STATUTE. —[Validity — Oregon — Statute to punish gambling] — Title held to 
embrace subject-matter. — Section 3 of an‘ Act to prevent and punish gambling,” 
approved October 20, 1876, which gives the loser of money lost at gaming a cause of 
action against the winner for twice the amount lost, confers a strictly civil action. It is 

” remedial, and such section is germane to the title, and the title of the act fairly attracts 
attention to the subject-matter of such section. — O'Keefe v. Weber, Sup. Ct. Oregon, 
12 Pac. Rep, 74. 


STATUTE, Title of. See CONSTITUTIONAL Law. 


STENOGRAPHEH! — Charge for copies. — Court stenographers may recover for copies 
of testimony made by them under special contract, and the public has no concern 
therein so long as they discharge their official duties properly, since the laws under 
which they are appointed, and which prescribe their duties, do not require that they 
shall devote all their time to the public service. — Langley v. Hill, Sup. Ct. Mich., 29 N 
W. Rep. 709. 


STOCK CERTIFICATES, see CORPORATIONS. 
STOCKHOLDERS, see CORPORATIONS; PARTIES. 
STREETS AND ALLEYS, see MUNICIPAL CORPORATIONS. 
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SURETIES. — |Executors and administrators) —Surety of insolvent legatee, — 
When an executor, who is also a legatee, is insolvent at the time of his appointment 
and is indebted to his testator, his failure to pay his debt is not a breach of trust for 
which a surety on his probate bond is liable; and, if in such case the executor in his 
accounting treats his own debt as available assets, and the probate court decrees dig. 
tribution accordingly, the surety is not bound by the decree; and a court of equity has 
jurisdiction and will grant relief. — Lyon vr. Osgood, Sup. Ct. Vt., 3 N. Eng. Rep. 51. 


-—. Liability of, see BONDS, OFFICIAL. 
——, See HUSBAND AND WIFE. 
SWEARING THE JURY, see CRIMINAL PROCEDURE. 


TAXATION — Action to recover back taxes illegally assessed in conge- 
quence of over-valuation,— The defendant, the city of Portland, by its proper offi. 
cers deliberately valued the mortgages of the plaintiffs, for municipal taxation, at double 
the value it did all other lands for such purpose, and levied a tax thereon accord. 
ingly; which was paid by the plaintiffs, under protest, to an officer charged with the 
duty of collecting the same, on a warrant addressed to him by the defendant, having 
the force and effect of an execution against the property of the plaintiffs. Held, that 
the persons charged with the valuation of the plaintiffs’ property had jurisdiction of 
the subject, and the proceeding was quasi judicial and therefore the result reached ig 
so far conclusive that the legality of it cannot be questioned in an action at law te 
recover back the one-half of said tax as illegal. — Balfour v. City of Portland, U. 8. 
Cir. Ct. D. Oregon, 28 Fed. Rep. 738. 


2.—. {Commission]—Collection out of Property — Decision of assessor, conclus- 
ive. --The determination of an assessor, who is directed by Pol. Code Cal., sec. 3820, to 
enforce the collection of taxes out of personal property, whenever, in his opinion, the 
lien upon the real property would be insufficient to secure payment of the taxes upon 
the real and personal property, that it is necessary to resort to the personal property 
is binding on the courts; and upon personal property taxes thus collected he is enti- 
tled, without further question, to a commission under St. Cal. 1883-84, p. 125, giving 
him a commission on personal property tax collected by him as authorized by section 
3820 of the Political Code. Myrick and Thornton, JJ., dissenting. —County of San- 
Mateo v. Maloney, Sup. Ct. Cal., 12 Pac. Rep. 53. 


3. —. [Jurisdiction]—Judicial— No inherent power to entertain suits for 
taxes. — The assessment or collection of taxes is not an inherent power of judiciary, 
and where suit for a tax is not authorized by statute, it cannot be maintained. — Tura- 
pike Comrs. v. Louisville & N. R. Co., Ct. App. Ky., 1S. W. Rep. 671. 


—. See ASSUMPSIT. 


TELEGRAPH COMPANIES. —[Interpretation] — Stipulation for presenting 
claims within sixty days does not include statutory penalty. — A condition 
in a message which stipulates that all ‘claims’ for damages must be presented withia 
sixty days after sending the message does not include the statutory penalty allowed 
for negligent delivery of the telegram. —- Western Union Tel. Co. v. Cobbs, Sup. Ct. Ark., 
1S. W. Rep. 558. 


TICKET, Through. See CARRIERS OF PASSENGERS. 
TORTS, see ANIMALS. 
TORTS OF AGENT, see AGENCY. 


TOW AGE. — [Compensation] — Master of vessel no power to bind cargo for tow- 
age when vessel aground. — Where a vessel in process of loading was driven ashore 
and damaged, and the owner of the cargo demanded a return of the property shipped 
by him, offering to pay the expense of unloading, but the master refused this, and em- 
ployed a tug to haul the vessel off and tow her to a place of safety, held, the master had 
no power to bind the cargo, and the owner of the tug must look to the vessel alone for 
his compensation. —The Eugene Vesta, U. S. Dist. Ct. E. D. Mich., 28 Fed. Rep. 
762. 
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TOWNSHIP BONDS, see MUNICIPAL CORPORATIONS. 


—. See EVIDENCE; RAILWAY COMPANIES. 


TRIAL. — [Instructions] — In U.S. courts judge may comment on the facts. — 


DIGEST OF RECENT CASES. 


TRADE, Restraint of. See ConTRACT. 


TRESPASS.— To real property — Measure of damages. — Where defendant, without 


malice or oppression, has entered upon plaintiff’s lot, without consent, and opened 
trenches and laid water pipes through said lot, the rule for ascertaining the true meas- 
ure of damages, in an action of trespass therefor, is that plaintiff may recover as dam- 
ages the sum required to put the premises in as good condition as they were in before 
the injury, with compensation for the use and enjoyment thereof, if he should be de- 
prived thereof by the injury, and the value of such property, ¢.g., trees, as cannot bere- 
stored to its former condition. Adams, J., dissenting. —Graessle v. Carpenter, Sup. 
Ct. Iowa, 30 N. W. Rep. 392. 


In the courts of the United States, as in those of England, the judge, in submitting a 
case to the jury, may, in his discretion, comment upon the evidence, call their atten - 
tion to parts of it which he deems important, and express his opinion upon the facts; 
the statutes of the State forbidding judges to express any opinion upon the facts not 
controlling the powers of the United States courts. — Vicksburg & M. R. Co.v. Putnam, 
Sup. Ct. U. S.,7 Sup. Ct. Rep. 1. 


9.—. Error to assume controverted facts — Instruction of court — Mis] 


jury. — Where, in an action for personal injuries, it is a controverted question whether 
the injury is temporary or permanent, it is error to instruct the jury on the assumption 
that the injury will be permanent. — Ibid. 


3. —. [Measure of damages— Annuity tables]— Annuity tables evidential 


but not conclusive on the trial. —In an action for personal injuries, while standard 
life and annuity tables, showing, at any age, the probable duration of life and present 
value of a life annuity, are competent evidence, the rules derived therefrom are not the 
absolute guides of the judgment and conscience of the jury; and an instruction directing 
the jury to ascertain the loss of income by the use of such rules, the charge nowhere 
suggesting that the jury are at liberty to ascertain such loss according to their own 
judgment, is erroneous. — Ibid. 


4.—. [Special interrrogatories to jury] —- When error to instruct jury to 


answer “ don't know,” etc. — Where special questions of fact are submitted to the 
jury for their answers, it is erroneous forthe court to instruct the jury that, “in case 
no evidence can be found bearing upon the question required to be answered, the jury 
will say, ‘don’t know;' or ‘cannot answer from the evidence.’” In such a case, 
where the jury answer eight of such questions by simply saying, “‘ Don't know,” and 
the questions are material, and there was some evidence introduced on the trial ap- 
plicable to all of them, and the court refused to require the jury to answer these ques- 
tions in a proper manner, held, error.— Union Pac. Ry. Co. v. Fray, Sup. Ct. Kan., 12 
Pac. Rep. 98. 


4, —. Special interrogatories to jury not allowed on non-important points, — 


Interrogatories to the jury as to points in the evidence, the finding of which will not be 
decisive in the case, nor of any great importance viewed in connection with all the 
evidence, and where the party has the benefit of the fact in evidence, without the 
special finding, are not wrongfully refused; for though a party may have a special in- 
terrogatory whose most favorable answer would not entitle him to a verdict, he cannot 
have such interrogatories upon every circumstance having some bearing upon the case, 
for such method of giving prominence to favorable circumstances might become a 
favorite method of trying a case. — Hawley v. Chicago, B. & Q. R. Co., Sup. Ct. Lowa, 
29N. W. Rep. 787. 


5. —. Taking documents to jury room. — Where, in an action on due bill the court 


sent the due bill to the jury-room at the request of the jury, and against the objection 
of the defendant, no prejudice resulting to defendant's case, held, not error. — Bulen pv. 
Granger, Sup. Ct. Mich., 29 N. W. Rep. 718. 


192 DIGEST OF RECENT CASES, 


TRIAL — Continued. 

6.——. [Verdict] - Gambling verdict.— A verdictin an action for damages resulting 
from the negligence of a railroad company, arrived at by each juror raising the amount 
he is in favor of allowing $400, and all taking $400 off the amounts they are for, respect- 
ively, including the one who raised his amount $400, the several sums so obtained to be 
added together and divided by 12, is a gambling verdict, and should be set aside. — East 
Tennessee & W.N. C. R. Co. v. Winters, Sup. Ct. Tenn., 1 8. W. Rep. 790. 


.——. |Witness) — Allowing a child to be instructed by a Christian minister 
as to the obligations of an oath. — Where it appegrs to the presiding judge that a 
child, offered as a witness, does not sufliciently tie a a the nature and obligations 
of an oath, he may permit the child to be properly instructed, if of sufficient age and 
intellect to receive instructions. If the judge find the witness competent, it is no ob- 
jection that she has been instructed by a Christian minister since the last adjournment 
of the court. — Com. rv. Lyners, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 89. 


TROVER, see MORTGAGE. 


TRUSTS. —([Attorneys and counselors)--Right of counsel of trustee to 
compensation. -—It is the duty of a trustee against whom legal proceedings haye 
been instituted to employ counsel, and, as incident thereto, to appropriate so much of 
the trust estate as is necessary to reasonably compensate him for his services; and 
even where the trustee absconds, and so loses his right to an allowance for services 
and counsel fees as between the trust estate and himself, the counsel employed by him 
has a right of action against the ces(ui que trust, to whose estate the counsel has rendered 
necessary and beneficial services, --Manderson’s Appeal, Sup, Ct. Penn,, 6 Atl, Rep. 
803 

{[Fraud)--Title to property obtained by fraud.--A person obtain- 
ing property by fraud acquires no title to it, but itis held by him, and all persons claiming 
under him with notice, in trust for the original owner. — Third Nat, Bank of St. Paul r, 
Stillwater Gas Co.,Sup, Ct, Minn., 30 N, W, Rep, 440, 


3. —. Action to recover property obtained by fraud -- Trust funds. — Equity 
will follow money or other property through any number of transmutations, and pre- 
serve itfor the owner, either in its original or substituted form, So long as it can be 
traced and identified, either in its original or substituted form, it belongs to the original 
owner if he elects to claim it, — /bid, 


4. ——. Fund deposited in bank. -— Although the relation between a bank and its de- 
positor is that merely of debtor and creditor, yet the fund does not change its charac- 
ter from the fact that the money has been deposited in bank to the credit of the 
depositor, If the money in his hands was impressed with a trust in favor of another, 
the depositor will remain subject to the same trust, — /bid. 

—. See GIFT; VENDOR AND VENDEE, 

TRUST FUNDS, see PARTIES. 

ULTRA VIRES, see CoRPORATIONS; MUNICIPAL CORPORATIONS, 

UNITED STATES CIRCUIT COURTS, see CiviIL PROCEDURE, 

UNITED STATES COURTS, see Courts ; HABEAS CoRPUS; REMOVAL OF CAUSB. 

UNITED STATES DISTRICT COURTS, see JURISDICTION. 


UNITED STATES SUPREME COURT, see APPELLATE PROCEDURE; COURTS ; JURIS- 
DICTION; MASTER AND SERVANT, 


VENDOR AND VENDEE.— |Trusts]— Oral agreement for exchange of lands. -- 
In 1875, A. and B. orally agreed upon an exchange of lands. Possession was taken by 
each under the contract, and it was agreed that deeds should be given when B. who 
had only a swamp-land certificate for his land, should obtain a patent. In 1881, A. con- 
veyed all his property, including the land so sold, to his wife, who agreed to carry out 
the contract made with B. About the time of this conveyance B. paid the balance due 
upon the price of the swamp land, but did not then take out apatent. In January, 1883, 
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VENDOR AND VENDEB— Continued. 


A.’s wife brought an action against B. to recover the land in the latter’s possession 
under the contract. She had meanwhile filed a homestead upon it. B. had made im- 
provements thereon without objection being made by A. or his wife, The wife since 
A.’s death had been in possession of the swamp land. Held, that plaintiff held the title 
impressed with a trust in favor of B.; and thatthe latter having obtained a patent soon 
after the beginning of the action, and tendered a deed to plaintiff, he was entitled, un- 
der a cross-complaint praying for such relief, to a performance of the contract by her.— 
Gilbert v. Sleeper, Sup. Ct. Cal., 12 Pac. Rep. 172. 


2.—. [Notice -Registration]--When an instrument is recorded. — In contem- 


plation of law an instrament left for record is recorded and takes effect from the 
time itis left with the recorder for the purpose of being duly recorded. -- Sheble v. 
Bryden, Sup. Ct. Penn., 6 Atl. Rep. 905. 

VERDICT, see TRIAL. 


VESSEL, see CARRIER; COLLISION. 


WAGERS. -— Dealings in stocks on margins — Jurisdiction in equity to compel 
mortgages to be delivered up and cancelled. — Speculations in stock on margins 
are wagers within the act “ To prevent gaming,” and are therefore unlawful. Assign- 
ments of mortgages by a wife to secure her husband’s debts to his broker on such 
transactions are void, and equity has jurisdiction of a bill to compel them to be deliv- 
ered up and cancelled in the hands of an assignee with notice and without value, and 


also to grant an injunction to prevent further transfers. —Tantum v. Arnold, N, J. Ct. 
of Ch., 9 N. J. L. J. 367. 


WAITVER, see FIRE INSURANCE; JURISDICTION; LANDLORD AND TENANT. 
WARRANTY, see DEED; FIRE INSURANCE. 
WASTE, see MORTGAGE. 


WATERS AND WATER-COURSES. — [Railway companies} — Injury to land 
by railroad ditch. — Where a railway company digs ditches along its right of way, 
whereby surface water is diverted, and plaintiff ’s land is flooded, but such flooding is 
increased by the drainage of lands adjacent to the railway, by artificial ditches dis- 
charging into the railway ditch, without the company’s consent, the company is not lia- 


ble for the increased damage caused by such means, without its consent. —Chicago & 
A. R. Co. v. Glinney, Sup. Ct. Ill., 9 N. East. Rep. 203. 


WAYS. — (Highway — Relocation]|—Who may appeal.—One not owning land 
upon that part of a highway relocated by the board of county commissioners, nor in a 
position to suffer therefrom special injury not common to the community in general, 
has no right to appeal from the order of relocation: following Schuster rv. Supervisors 


Town of Lemond, 27 Minn. 253; s.c. 6. N. W. Rep. 802. — State ex rel. v. Barton, Sup. Ct. 
Minn., 30 N. W. Rep. 454. 


9 


—. [Obstruction])— Trespass on the case.—Where A. and B., adjoining land 
owners, convey to C. a strip of land, reserving in the deed the use of the ground for the 
purpose of a public highway, A, may maintain an action of trespass on the case against 


B. for obstructing it with fences, or in any other way which deprives him of the use of 
it. — Bone v. Bean, Sup. Ct. Mich., 30 N. W. Rep. 373. 


3. —. Wharfage — Demurrage. -—- Wharfage and watchmen fees being included in the 
meaning of the term “demurrage,” as employed in the charter-party, should not be 
allowed as additional items of damage when the charter rates of demurrage are 
adopted. — Brown v. The C, P. Raymond, U. S. Dist. Ct. 8. D. N. Y., 28 Fed. Rep. 765. 


WILL. — Advancements — Interest — Partition. — Where, in proceedings for par- 
tition of lands of an intestate among the heirs, it is shown that, in his life-time, he ad- 
vanced certain sums to certain of his children, and took from them receipts therefor, 
which receipts show that such sums were charged by the ancestor to the children 
respectively, as advancements, and that the several amounts were, with interest froma 
certain date, to be accounted for as advancements at the death of said ancestor, the 
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WILL — Continued. 
court will deduct such advancements from the share of such of the children as re- 
ceived them, but will not charge them with the interest as directed in the receipts, — 
Roberson v. Nail, Sup. Ct. Tenn., 28. W. Rep. 17. 


2.——. [Revocation] — Execution of three wills.— The fact that a testator executed 

three wills at different times, all of which were kept by him for a time, uncancelled 
and that, when he executed the third will, he said that he would keep them al) until he 
made up his mind which he wanted to keep, and would destroy the two he did not want, 
does not have the legal effect to place all three wills on an equal footing of unexe- 
cuted and unpublished wills, and the last will, left unrevoked, will be valid. — Will. 
iams v. Williams, Sup. Jud. Ct. Mass., 8 N. East. Rep. 424. 


3. ——. Proof of intention of testator. — Proof that a testator, in cancelling his last 
will, intended to revive a former one, which he then left uncancelled, may come froma 
single witness, and, such proof being found sufficient to establish the fact, the former 
will is thereby revived. — /bid. 


WITNESS.—(Attorney —Privileged communication] — Client indicted for steal- 
ing silver coins —Money paid as retainer.—Upon the trial of defendants 
charged with stealing,among other things, $160 “‘ of current silver coins of the United 
States,” defendant’s attorney was permitted to testify as to the kind of money defend- 
ants paid him as a retainer, to wit, $45 in silverand $5 in gold. Held error, the transac- 
tion being a privileged communication. — State v. Dawson, Sup. Ct. Mo., 1 S. W. Rep. 

827 


2. —. [Child] —Instruction by a Christian minister as to nature of an oath 
after the adjournment of court. — In the trial of a criminal case, where a witness, 
a girl of thirteen, has been called, and withdrawn because apparently ignorant of the 
nature of an oath, and afterwards the judge examines the witness, finds her competent 
to be sworn, and permits her to testify, the defendant cannot object upon the ground 
that she has been instructed by « Christian minister as to the nature of an oath since 
the last adjournment of the court. — Commonwealth v. Lynes, Sup. Jud. Ct. Mass.,8 N. 
East, Rep. 406. 


3. ——. Divulging proceedings before grand jury — Indorsing names of wit- 
nesses on indictment. —A grand jury summoned as a witness upon the hearing ofa 
motion to set aside an indictment on the ground that the names of all the witnesses ex- 
amined before the grand jury have not been inserted or indorsed thereon, cannot refuse to 
testify as to what witnesses were examined before the grand jury, — Ex parte Schmidt, 
Sup. Ct. Cal., 12 Pac. Rep. 55. 


—. See Costs; TRIAL. 
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